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EDITORIAL

EDITORIAL
Myra Nikolich

In this, our final issue for the 
year, we are very pleased to 
publish the keynote address 
given by Professor Doug Jones 
AO at the ADR Conference in 
Seoul in September. Professor 
Jones addresses the impact of 
transparency on the efficiency 
of international commercial 
arbitration. He discusses the 
interplay between transparency 
and efficiency by addressing three 
key topics: (a) the publication of 
arbitral awards as a mechanism 
for improving transparency and 
efficiency; (b) areas in need of 
elucidation with respect to arbitral 
procedure, which is often only 
known to the participants of each 
arbitration; and (c) arbitrators 
themselves and the need for 
more objective material on their 
capabilities, as efficiency is 
inherently linked with arbitrator 
performance. In the author’s view, 
transparency will prove to be 
useful in improving the legitimacy 
and efficiency of international 
commercial arbitration, ensuring 
that it remains the preferred 
method of international dispute 
resolution in the future. 
Andrew Archer discusses 
contractual termination rights 
and the concurrent exercise or 
non–exercise of common law 
termination rights. To the author, 
it is clear that, on principle and 
authority, a contractual termination 
whether or not accompanied by 
a common law termination is not 
an affirmation of the contract. 
Termination pursuant to a 
contractual right and a termination 
pursuant to a common law right 
each have the same result, 
namely termination of the parties’ 
unperformed primary obligations 
with the result that neither can 
be inconsistent with the other. In 
the result, no issue of election as 
between affirming or terminating 
can arise. The paper provides a 
detailed examination of the topic 
and is an interesting read.

Kassie McAlear discusses the 
protection of buildings and sites of 
historical and cultural significance. 
The author explores how a purely 
regulatory approach to planning 
and development is not enough 
to afford protection for buildings 
and sites of historical and 
cultural significance and argues 
that instead, focus should be 
afforded to a strategy surrounding 
community involvement through 
cooperation and consultation in 
the planning and development 
projects. Using three case 
studies, the author discusses 
the University of Melbourne’s 
new Student Precinct project to 
demonstrate the effectiveness 
of a community involvement 
approach within a planning and 
development stage of construction 
works and compares it to the 
demolition of the Corkman pub 
in Carlton. The final case study 
discusses the Western Highway 
upgrade and the negative effects 
this has had on the Aboriginal 
community. The paper is detailed 
and demonstrates the importance 
of having community involvement 
in the planning and development 
stage of construction works.
In this issue we have three articles 
on combustible cladding covering 
some of the responses to this issue 
to date. 
In the first of these, Kingsley 
Grimshaw provides a useful 
overview of government responses 
to Australia’s combustible cladding 
crisis. As the author points out, 
although media attention has 
begun to wane, the construction 
and insurance industries continue 
to deal with the significant ongoing 
consequences of the issue. 
Governments across Australia are 
grappling with updated regulations 
for future construction and also 
the coordination and funding of 
remedial works to ensure that 
existing buildings do not pose an 
unacceptable risk to safety.
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Following on, Todd Neal, Katherine 
Edwards and Zac Mills provide a 
brief overview of the combustible 
cladding situation in New South 
Wales and some general tips 
about dealing with building 
product rectification orders. They 
report that relevant authorities 
are now at the stage of issuing 
‘building product rectification 
orders’ to owners of buildings 
affected by combustible cladding.
In the third of these articles, Hubert 
Wajszel and Ashlea Hawkins 
report on the Building Amendment 
(Cladding Rectification) Bill 2019 
(Vic). The Bill primarily relates to 
proposed reforms relating to the 
government’s funding of ‘cladding 
rectification work’ associated with 
‘non–compliant or non–conforming 
external wall cladding products’. 
Essentially, the Bill is aimed, in 
part, at furthering the government’s 
apparent mandate of holding 
‘dodgy building practitioners’ to 
account for the use and installation 
of combustible cladding.
Ben Hicks discusses the 
registration and licensing of 
carpenters, engineers and other 
building practitioners in light 
of the Building Amendment 
(Registration of Building Trades 
and Other Matters) Act 2018 
(Vic). The Victorian government 
recently announced carpentry 
as the first building practitioner 
to be regulated under the Act. 
The author points out that this 
is the second major reform 
announcement this year, after 
the Professional Engineers 
Registration Act 2019 (Vic). 
The article considers these 
announcements and details the 
past, present and future of building 
practitioner’s registration and 
licensing in Victoria.

Helena Golovanoff and Divya 
Chaddha discuss the recent 
decision in Futurepower 
Developments Pty Ltd v TJ & RF 
Fordham Pty Ltd t/as TRN Group 
[2019] NSWSC 1554, in which 
the Supreme Court of New South 
Wales held that the developer 
was estopped from relying on the 
strict interpretation of the contract 
due to its contract management 
with the result that the builder 
was entitled to payment for 
additional works. According to the 
authors, the decision reinforces 
well established principles of 
estoppel, and that a party will 
face challenges agitating terms of 
a contract that are contradicted 
by subsequent conduct and 
contract management. The result 
validated the determination of the 
adjudicator under the Building and 
Construction Industry Security of 
Payment Act 1999 (NSW).
In a short note, Lara Radik reports 
that the Australian Building and 
Construction Commissioner 
has recently been successful in 
obtaining declaratory orders and 
injunctive relief from the Federal 
Court in relation to the conduct 
of the Construction, Forestry, 
Maritime, Mining and Energy 
Union and seven of its officials 
which contravened provisions of 
the Fair Work Act 2009 (Cth). The 
decision in the Australian Building 
and Construction Commissioner v 
Construction, Forestry, Maritime, 
Mining and Energy Union (The 
Bruce Highway Caloundra to 
Sunshine Upgrade Case) (No 
2) [2019] FCA 1737 is important 
because it reinforces the rights of 
businesses to insist on production 
of entry permits for purported 
exercises of union rights of entry 
and recognises their right to 
require union officials to comply 
with any WHS requirements which 
apply in the workplace.

We conclude with an interesting 
case note by Richard Hutchings 
and Yianni Koulouris. It had 
previously been accepted within 
Victoria that a bona fide payment 
claim served prematurely; that is, 
before the reference date under 
the contract, could be considered 
valid. However, the decision in 
MKA Bowen Investments Pty 
Ltd v Carelli Constructions Pty 
Ltd [2019] VSC 436 overturns 
that position, and any payment 
claims served prior to the relevant 
reference date, which are therefore 
premature, will now be invalid. 
It was held that the deeming 
provision in the contract was 
ineffective and would contradict 
the intent and purposes of the 
Building and Construction Industry 
Security of Payment Act 2002 (Vic).

Season's Greetings: As 2019 
comes to an end, we take this 
opportunity to wish our readers 
and their families a very happy 
and safe festive season. Although 
a busy time of the year it is also a 
time for reflection, and it is in this 
spirit that we express our sincere 
gratitude to all our authors for 
their generosity and good will in 
sharing their work with us, and to 
you, our readers, for your interest 
in and support of the ACLN. We 
look forward to our continuing 
association in 2020 and wish you 
the very best for the coming new 
year.
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INTERNATIONAL ARBITRATION

A NEW PATH 
FORWARD—
EFFICIENCY THROUGH 
TRANSPARENCY
Professor Doug Jones AO, 
International Arbitrator and 
Mediator, and International 
Judge of the Singapore 
International Commercial Court
Arbitration Chambers, Sydney
Atkin Chambers, London
Arbitration Place, Toronto 

INTRODUCTION 
It is with great pleasure that I 
present this keynote address for 
a conference that promises to be 
a fascinating introduction to the 
IBA conference commencing this 
weekend. The issues of efficiency 
and legitimacy in international 
arbitration are vexed ones and 
have generated significant 
discussion in recent years. 
Legitimacy has been a major 
area of debate in investor–state 
dispute settlement ('ISDS'), which 
is inextricably linked with issues of 
policy and rights and obligations 
placed upon states.1 Many agree 
that these matters of public interest 
should not be decided behind 
closed doors by mysterious 
tribunals that are capable of 
binding governments and are 
not subject to review by state 
courts.2 The perceived panacea 
to this legitimacy crisis is said to 
be greater transparency. Calls for 
transparency have trickled down 
into international commercial 
arbitration ('ICA'), prompting efforts 
to increase transparency in all 
aspects of commercial arbitration, 
from the process, to the awards, to 
the arbitrators themselves. 
The topic that I would like to 
address in this speech is the 
impact of transparency on 
the efficiency of international 
commercial arbitration. I will leave 
it to others to continue the debate 
relating to legitimacy in ISDS. 
Let me clarify what I mean 
when I talk of transparency and 
efficiency. I do not mean by 
transparency to refer only to the 
public availability of hearings or 
indeed of arbitral proceedings 
themselves. While this may prove 
useful in illuminating the arbitral 
process, what I am seeking to 
focus on today is the availability 
of information about the process 
and those who participate in it, 
which occurs both before and after 
the hearing, and is, by and large, 
only known to the participants 

themselves. The availability of this 
information can usefully inform 
debate about increasing the 
quality, efficiency and legitimacy 
of the process of international 
commercial arbitration. Arguably, 
increased transparency can also 
redress longstanding complaints 
associated with international 
commercial arbitration, including 
unnecessary cost and delay. 
Greater information will result 
in predictability of outcome 
and the development of law, 
allowing parties to make informed 
decisions on a variety of issues: 
selecting arbitration as a form of 
dispute resolution; appointing 
proficient arbitrators; or deciding 
which arguments to run in their 
submissions. These decisions, 
made easier by the availability of 
information, will allow parties to 
efficiently dispose of their dispute, 
either through a binding dispute 
process, or by settlement. 
Use of international commercial 
arbitration is widespread and 
has been considered for many 
years as the preferred method 
of resolving disputes between 
parties from different jurisdictions 
undertaking international 
commercial transactions. Thus, 
one can assert without fear of 
contradiction that international 
commercial arbitration assumes 
a critical role in the resolution of 
international commercial disputes, 
likely to be challenged only by 
the development of international 
commercial courts of which in this 
region the Singapore International 
Commercial Court (SICC) is the 
outstanding example. 
International commercial arbitration 
exists in an information age, where 
access to material about virtually 
everything is a mere click away. 
For arbitration, this means its users 
demand more and more data 
on the process, the arbitrators 
and their decisions, than ever 
before. There is uncertainty as to 
whether the current practices in 
international commercial arbitration 
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will remain satisfactory to users 
as time goes on.3 Indeed, the 
2018 Queen Mary University of 
London ('QMUL') survey results 
confirmed that participants would 
like to ‘have access to arbitrators’ 
previous awards, know more about 
their approach to procedural and 
substantive issues and have a 
clear picture of their availability 
to take on new cases'.4 Evidently, 
the issue of transparency is yet 
to be adequately addressed. To 
retain its position as the preferred 
method of international dispute 
resolution, arbitration must not 
only respond to these calls for 
transparency, but do so in a way 
that promotes efficiency, thus 
increasing the legitimacy of the 
overall process. 
I propose to discuss the interplay 
between transparency and 
efficiency by addressing three 
key topics. First, the publication of 
arbitral awards as a mechanism 
for improving transparency and 
efficiency. I will then consider 
areas in need of elucidation with 
respect to arbitral procedure, 
which is often only known to the 
participants of each arbitration. 
Finally, I will turn to arbitrators 
themselves and the need for 
more objective material on their 
capabilities, as efficiency is 
inherently linked with arbitrator 
performance. But prior to doing 
so, it is important to pause 
momentarily to understand the 
fundamental difference between 
commercial arbitration, which is 
generally between two private 
parties (albeit sometimes between 
private parties and states) on the 
one hand and ISDS on the other. 

DIFFERENCES BETWEEN 
THE ISDS AND THE ICA 
The process that has been 
adopted to date in ISDS has 
followed processes akin to those 
generally used in commercial 
arbitration and thus some of 
the criticisms which one sees 
in the ISDS debate are framed 
around procedures that are 

commonly adopted in international 
commercial arbitration. 
Nevertheless, there are 
fundamental differences between 
the two forms of dispute resolution, 
based on their distinct purposes 
and audiences. Generally 
speaking, the fundamental 
concept of international 
commercial arbitration arises from 
party autonomy, having its very 
existence dependent upon the 
agreement of two or more parties 
to have their disputes resolved 
by independent arbitrators. Its 
purpose is to resolve disputes 
between private parties, arising 
out of commercial transactions.5 
The private nature of this process 
remains even if one of the parties 
is a state entity. 
This form of arbitration differs 
from the juridical concept of ISDS, 
although there exist theories which 
emphasise some commonality of 
source of jurisdiction. Investor–
state arbitration arises out of an 
investment treaty existing in public 
international law. The claimant is 
an investor while the respondent 
is a state. Investor–state dispute 
settlement decisions therefore 
often have heavy public interest 
implications, due to questions of 
sovereignty, domestic issues, the 
expenditure of public funds and 
governmental decision–making 
processes. These are all features 
that militate towards greater 
transparency. As the former Chief 
Justice of the Australian High 
Court observed, the significant 
impact of ISDS awards on national 
economies has ‘raised questions 
about the consistency, openness 
and impartiality of decisions 
made in ISDS arbitrations’.6 This 
movement has paved the way for 
key developments such as the 
Mauritius Convention and the work 
undertaken by UNCITRAL Working 
Group III. 
Many argue that different, but 
equally important public policy 
concerns exist in international 
commercial arbitration. There is 

judicial support for the notion that 
there may be circumstances in 
which ‘the public has a legitimate 
interest in knowing what has 
transpired in arbitration’,7 a 
statement which was met with 
criticism at the time. Demands for 
greater transparency with respect 
to the arbitrators, procedure 
and awards have grown louder, 
with many believing that greater 
transparency will increase the 
legitimacy of the process. Others 
believe transparency is needed 
to assist in the development of 
the law, as arbitral awards have 
the potential to contribute to law–
making by creating a soft form of 
precedent. In addition to this, I will 
be suggesting that transparency 
may promote greater efficiency 
in international commercial 
arbitration, addressing existing 
complaints of cost and delay. 
Whatever the motivation, it is 
clear that a shift towards greater 
transparency is needed in order 
to ensure arbitration remains the 
preferred method of international 
dispute resolution. 

ARBITRAL AWARDS 
Somewhat ironically, the 
starting point in the shift toward 
transparency may be found at 
the end of the arbitration. By this I 
am referring to the arbitral award 
itself, the publication of which is 
said to be a useful mechanism 
to address the information deficit 
in international commercial 
arbitration. While the publication of 
awards has obvious benefits with 
respect to transparency, I am of 
the view that it will also increase 
the overall efficiency of the 
arbitration. This is because access 
to information about the decision–
making process undertaken by 
the tribunal will allow the parties 
to make decisions, based on 
previous awards, that best suit 
their dispute and will facilitate its 
efficient disposition. It will also 
hold arbitrators accountable, 
incentivising them to render well–
reasoned and timely awards. This 
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topic begs consideration of two 
questions: (a) what value can be 
derived from publishing awards? 
and (b) what has been achieved in 
this space to date? 

WHY PUBLISH AWARDS? 
Awards are the product of the 
arbitral process. Their publication 
is therefore an important means of 
providing the public with insight 
into the decision–making process 
undertaken by the arbitrators, 
which is usually cloaked by 
confidentiality. Most awards detail 
the tribunal's reasons, the facts, 
the parties' submissions and 
the evidence considered, thus 
providing users with a roadmap of 
the steps taken by the arbitrators 
to reach their decision. Awards 
also provide parties with the views 
of tribunals on matters of law and 
practice, which might inform them 
in the process of predicting the 
outcome of disputes. 
An oft–cited criticism of the 
confidentiality of international 
commercial arbitration is its 
impact on the development of the 
common law. Many areas of law 
are almost entirely dealt with by 
arbitration, of which the maritime 
and construction industries are 
prime examples. This issue has 
generated significant controversy 
in the international arbitration 
community and has prompted 
some to question the legitimacy 
of international commercial 
arbitration. 
In 2016, the Lord Chief Justice of 
England and Wales at the time 
contentiously described arbitration 
as being a ‘serious impediment’ 
to the development of English 
law and called for a reform of 
award appeal mechanisms 
to allow English courts power 
to review questions of public 
importance decided in arbitration.8 
His Lordship expressed his 
dissatisfaction toward the status 
quo where: ‘great legal minds 
... retired from the bench, are 
giving awards and setting out 

principles which are known only 
to the cognoscenti’.9 Without 
commenting on the correctness of 
his Lordship's proposed solution, 
it is clear that great benefit can 
be derived from accessing the 
awards in which arbitrators decide 
issues of law, related in many 
cases to commercial practices. 
In addition to contributing to 
legitimacy, the development 
of arbitral law will be a useful 
reference point for arbitrators, 
potentially reducing the time taken 
to render an award. Parties can 
use the law decided in earlier 
awards to understand their own 
prospects of success. They can 
devise their strategy effectively 
and deal with the process 
efficiently, knowing what has 
succeeded in previous arbitrations, 
rather than floundering in the dark 
trying to run a case, the outcome 
of which is unpredictable and 
uncertain. 
Arbitration is not always as simple 
as interpreting contracts and 
applying the facts to reach a 
conclusion on the dispute. It will 
often require the development of 
relevant principles, commercial 
terms to be fixed for the future, 
and applying those principles 
to the contract in question, in 
conjunction with the facts.10 As a 
result, arbitrators have decided 
issues at the forefront of many 
areas of commercial activity 
(for example, infrastructure, 
shipping, commodities, resources, 
insurance, and capital markets), 
which could inform the way 
in which parties conduct their 
commercial activities in the future. 
Although awards are not subject 
to a system of common law 
precedent, decisions of arbitral 
tribunals may certainly have 
persuasive value insofar as they 
can usefully contribute to the 
development of law in a range 
of areas, and they can act as a 
reference point for law makers and 
parties alike. Take for example, 

the ICC Dow Chemical award, a 
leading decision that recognised 
the group of companies doctrine, 
which was upheld by French 
courts.11 
Substantive issues may be clarified 
by the publication of awards, as 
arbitrators are often tasked with 
deciding questions of law, ranging 
from novel questions in particular 
factual scenarios to substantial 
issues of law.12 One industry where 
commercial arbitration remains 
the preferred method of dispute 
resolution is construction, and thus 
arbitrators are well–positioned to 
contribute to the development of 
law in this area. Awards dealing 
with topical issues such as good 
faith, penalties or liquidated 
damages provide guidance for 
construction law decision–makers. 
Had these cases been decided 
by national courts, they would be 
regarded as major developments 
in the law. Arbitrators are also 
uniquely placed to make decisions 
on arbitration law issues such as 
jurisdiction questions, choice of 
law and arbitrability. Accordingly, 
if these awards were systemically 
published, greater guidance could 
be provided to arbitrators, parties 
and national courts alike.
The award may also provide 
suggestions for procedural 
options. The majority of arbitral 
awards contain a procedural 
history, giving insight into the 
procedural issues raised and 
the arbitrator's decision on these 
issues. Decisions on costs and 
interest are also published, 
which may give future tribunals 
guidance on contested questions 
such as the calculation of post–
award interest. These procedural 
questions arise time and time 
again in arbitrations, and thus, it 
is in the interests of transparency 
and efficiency to have them aired 
in the public arena. Later on, 
these questions can be dealt with 
quickly, assisted by reference to 
earlier arbitral awards. 



 AUSTRALIAN CONSTRUCTION LAW NEWSLETTER #189 NOVEMBER/DECEMBER 2019   9

Publication of awards is therefore 
an important step in increasing 
the legitimacy of international 
commercial arbitration. However, 
the question is whether the 
publication of awards effectively 
promotes greater transparency 
and efficiency in international 
commercial arbitration? 
The information that can be 
gleaned from awards can also 
be used to address longstanding 
challenges including time, cost 
and efficiency. Sometimes the 
efficiency of an arbitration is 
hindered by diligent advocates 
who, in seeking to advance 
their client's case persist with 
submissions that are marginally 
relevant or peripheral to the main 
issues in dispute. If awards are 
increasingly made available to 
the public, this may change. 
An informed party could rely on 
previous awards to ascertain 
which lines of argument have 
been most successful, and deploy 
those that are persuasive and 
relevantly address the issues 
genuinely in dispute. The analysis 
of previous decisions in awards 
will allow parties to see what 
arguments have succeeded and 
how issues have been dealt with. 
Not only will this make the party's 
case far more persuasive, but it 
will increase the efficiency of the 
arbitration, reducing cost and 
time. Further, access to previous 
awards will provide parties with 
insight into arbitrators' case 
management skills (including their 
level of proactiveness) and an 
understanding of how they dealt 
with procedural and substantive 
issues.13 As I will later elaborate 
on, these insights will allow users 
to make an informed decision in 
selecting their arbitrator—a player 
who will ultimately prove critical in 
enabling efficiency. 
Increased transparency in respect 
of awards provides greater 
certainty and predictability for 
parties. This will also increase 
the efficiency and legitimacy of 

the process as information about 
the manner and quality of an 
arbitrator's decision–making will 
be publicly accessible. The more 
information available about an 
arbitrator's capabilities, the better 
equipped parties are to appoint 
arbitrators that are well placed to 
fairly and efficiently dispose of their 
dispute. 
For these reasons, in my view, the 
publication of arbitral awards is 
one method that will address this 
issue and contribute to the overall 
efficiency and legitimacy of the 
process. 

DEVELOPMENTS IN 
PUBLICATION OF AWARDS 
That being said, there have 
been some developments with 
respect to the publication of 
awards that have paved the way 
for further reform. This is a topic 
that has generated significant 
discussion, and while no panacea 
has yet emerged insofar as the 
systematic publication of awards is 
concerned, due consideration has 
been given to this important topic. 
Commentators are divided on how 
to best increase transparency 
through publication, with 
many calling for the organised 
publication of arbitral awards 
by institutions, while some go 
further and say the states should 
publish awards and enshrine 
such a principle into their national 
law.14 Irrespective of the school of 
thought to which you subscribe, 
institutions are undeniably a 
key player in this discussion. 
Generally, arbitral institutions 
have taken up the important 
role of promoting efficiency and 
transparency in international 
commercial arbitration. The 
legitimacy of the arbitral process is 
aided by developments pioneered 
by these institutions, particularly in 
relation to publication of awards. 
I will briefly cover some of the 
responses of institutions to the 
legitimacy ‘crisis’, which vary 
across each institution. The 

movement to publish awards 
has most comprehensively been 
implemented by the ICC. In 
addition to articles and statistical 
reports, the ICC has published 
635 awards and a number of 
procedural decisions on its 
Dispute Resolution Library.15 
The institution introduced changes 
in December 2018 providing for 
the publication of awards on an 
opt–out basis, in the hope that this 
will increase the dissemination 
of information on international 
commercial arbitration over 
time.16 Although these decisions 
are published several years 
after the arbitration and are only 
available to ICC Digital Library 
subscribers, they serve as an 
important reference point for 
users seeking to understand the 
process undertaken by arbitrators. 
While the LCIA does not publish 
awards, even in redacted form, it 
may publish abstracts of decisions 
by the LCIA Court on challenges 
to arbitrators and caseload 
statistics.17 In a similar vein, 
anonymised decisions on arbitrator 
challenges are also published 
by the SCC. Here in Seoul, the 
KCAB have taken steps to promote 
efficiency and transparency by 
implementing provisions in the 
2016 KCAB Rules that allow 
the KCAB Secretariat to publish 
redacted arbitral awards, if the 
parties do not explicitly object to 
such disclosure.18 
The SIAC has, for some time, 
indicated to newly appointed 
arbitrators that it intends to publish 
awards and has asked them to 
indicate whether they consent to 
having their name noted in the 
published award. 
The award scrutiny process, 
undertaken by leading institutions 
including the ICC, SIAC, KCAB 
and HKIAC deserves mention. This 
process increases the legitimacy 
and efficiency of the arbitral 
process. The confidential review 
undertaken by the institution 
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ensures that arbitrators conduct 
the arbitration and render an 
award to a certain standard, 
knowing that it will be rigorously 
reviewed by their peers at leading 
arbitral institutions.19 
The publication of arbitral awards 
is commonplace in investor–state 
arbitration. The parties to an 
ICSID arbitration may agree to 
publish the award on the ICSID 
website. If the parties do not 
agree, then ICSID will publish 
excerpts of the legal reasoning 
contained in the award and other 
case material (with the parties' 
consent). Evidently, even absent 
party agreement to publish 
the award, information can be 
accessed that gives interested 
third parties access to important 
legal reasoning. 
The UNCITRAL Rules on 
Transparency20 enhance 
legitimacy by requiring publication 
of documents,21 open hearings22 
and by allowing third parties to 
file and make submissions.23 
Perhaps similar transparency 
practices can be adopted 
in international commercial 
arbitration, with necessary 
changes to account for the distinct 
purposes and provenance of 
ISDS, and international commercial 
arbitration. 
It is clear that there is no simple 
solution to legitimacy challenges 
that have flowed from investor–
state arbitration into international 
commercial arbitration. A careful 
balance must be struck between 
private interests of parties seeking 
confidentiality and public interest 
in seeing increased transparency 
with respect to the process, 
arbitral awards and the arbitrators 
themselves. Confidentiality, not to 
be confused with privacy, varies 
across jurisdictions. In many, 
including the United States and 
Sweden, the presumption that 
confidentiality in international 
commercial arbitration applies as a 
blanket rule has come under fire.24 

Regardless of the outcome of this 
continuing debate, it is clear that 
confidentiality remains important 
to users. This is reflected in the 
results of the 2018 QMUL survey 
on international arbitration, with 
the majority of respondents saying 
confidentiality should apply on 
an opt–out basis.25 With this in 
mind, arbitration must respond 
to calls for greater transparency, 
whilst still preserving the features 
that make it a desirable form of 
dispute resolution. In finding this 
balance, it should be noted that 
securing legitimacy does not 
require a blanket approach to 
transparency: measures can still 
be taken to protect the legitimate 
needs of parties for confidentiality, 
including preserving it intact 
when this is agreed, redacting 
sensitive information or protecting 
the identities of the parties where 
necessary. 
Evidently, published awards can 
offer persuasive value and may 
address criticisms that arbitration 
undermines the development of 
law. While the trend is gaining 
momentum, further work is needed 
to determine the best path forward. 
For the publication of awards to 
achieve its desired effect, support 
from the parties, institutions and 
arbitrators will be necessary. 
It remains to be seen whether 
parties will encourage further 
transparency by consenting to the 
systematic publication of awards. 
Greater efforts from arbitral 
institutions will also be required 
to devise a uniform approach to 
publication across institutions. 
If some of the larger institutions 
engage in regular publication 
of redacted awards, many of 
the smaller, regional institutions 
will do so too in order to remain 
competitive. Finally, the publication 
of awards poses many challenges 
in balancing the confidentiality 
required by the parties and the 
need to release an award of 
sufficient value to be a soft form of 
precedent.26 

Due consideration must therefore 
be given to the manner in which 
publication occurs. By making 
these decisions publicly available 
and attaching to the award the 
names of arbitrators and counsel, 
efficiency is encouraged. These 
developments will also serve to 
enhance the quality of arbitral 
awards, as arbitrators are 
incentivised to handle the parties' 
dispute effectively and efficiently, 
in anticipation that the award will 
be published. As the database of 
published awards grows, there will 
emerge a benchmark or standard 
against which new awards can be 
compared, increasing the overall 
quality of the process. 

PROCEDURE 
The publication of arbitral 
awards alone, while important, 
is not enough to address the 
challenges of transparency and 
efficiency. No single document, 
including the award, provides a 
roadmap or toolbox for procedure 
of international commercial 
arbitration. This is in stark contrast 
to domestic court proceedings, in 
which court procedure is usually 
clearly defined by a uniform set of 
rules. 
The flexibility of procedure in 
arbitration can, if skilfully handled, 
ensure that a dispute is resolved 
both fairly and efficiently, and 
indeed is a quality of arbitration 
that parties value highly. In the 
2018 QMUL survey, flexibility was 
ranked the third most valuable 
characteristic of arbitration.27 
This flexibility provides scope 
for innovation, as arbitrators 
can create unique procedures 
tailored on a case–by–case 
basis. However, confidentiality 
is an equally important tenet in 
arbitration and a similar number of 
respondents placed confidentiality 
and privacy as their most valuable 
characteristic of arbitration.28 The 
challenge posed by confidentiality 
is that the procedural innovations 
developed for one case are 
inaccessible to the next. 
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While confidentiality is an important 
tenet, it should not operate to 
prevent the dissemination of 
procedural innovations which have 
proved successful in efficiently 
resolving disputes. Drawing on the 
framework provided by existing 
soft law instruments, arbitrators 
still need to fill in the gaps and 
tailor the procedure to the dispute. 
Greater transparency is needed 
with respect to this process, as 
increasingly efficient procedure 
cannot continue to benefit all users 
if innovation is occurring behind 
closed doors. 

SOFT LAW 
It is instructive to first consider the 
major soft law instruments used 
by arbitrators as a starting point 
for setting the procedure. The 
UNCITRAL Notes on Organising 
Arbitral Proceedings is an 
exceptionally useful ‘toolbox’, 
providing an array of options for 
consideration.29 There is also 
a developing array of soft law 
instruments that have, to some 
degree, elucidated the arbitration 
process. Soft law guidelines 
continue to inform the development 
of best practice and can aid in 
the development of a procedural 
framework. 
In the interests of brevity, this 
paper will canvass two: the 
International Bar Association ('IBA') 
Rules on the Taking of Evidence 
in International Arbitration (IBA 
Rules),30 as well as the recently 
developed Rules of the Efficient 
Conduct of Proceedings in 
International Arbitration (Prague 
Rules).31 Some of the respective 
procedural features offered by 
each will be highlighted, as well as 
areas requiring further reform. 
International commercial arbitration 
provides a forum for resolving 
disputes between parties from 
around the globe. In addition to the 
physical geography which often 
separates parties and lawyers, 
so too are they separated by 
legal geography. The particular 

domestic legal history and culture 
from which participants and 
practitioners come often informs 
their procedural approaches 
to international arbitration. One 
broad distinction in this field is 
between the common law system 
and the civil law system. While the 
common law traditionally favours 
an adversarial system, the civil law 
prefers, generally, an inquisitorial 
approach. In order to craft a 
successful arbitral procedure, 
attempts are often made to form an 
amalgam of common law and civil 
law procedural traditions, drawing 
together the best aspects of both 
systems. 
The IBA Rules 1999, as revised in 
2010, are the commonly adopted 
benchmark for dealing with 
evidence in arbitral proceedings. 
The IBA Rules attempt to strike a 
balance between the common law 
and civil law traditions. They affirm 
the tribunal's broad discretion 
to decide procedural matters 
but go some way in providing 
predictability in the taking of 
evidence. The IBA Rules provide 
mechanisms for the presentation 
of documents, the handling of 
lay and expert evidence, as well 
as the conduct of evidentiary 
hearings.32 The 2010 revisions 
have modernised the rules 
and enhanced the efficiency of 
procedure, particularly making 
changes which account for 
advances in technology. 
There has, however, been 
criticism of the absence of soft law 
instruments which offer civil law 
procedural options. Historically, 
this may have been the result of 
the tendency for common law 
practitioners to form the majority 
of those practicing in the field 
of international commercial 
arbitration. However, with the 
growing use in the Asia Pacific 
region of arbitration between 
participants both from civil law 
and common law countries, there 
has been an increasing demand 

for more arbitral procedural 
options suited to the traditions 
of their participants. The civil 
code, inspired by Roman law 
principles,33 has survived since 
Napoleon's time to become the 
most widely practised system of 
law. Indeed, the civil law system 
represents over 60 per cent of 
the world's population.34 The civil 
law tradition is proudly practised 
here in Asia, in some of the largest 
economies in the world, including 
Korea, Japan and China. 
Against this backdrop, a working 
group of predominantly civil law 
lawyers conducted a survey 
on procedural traditions in 
international arbitration in their 
respective countries, in order to 
develop soft law guidelines on 
arbitral procedure, oriented on 
the civil law tradition.35 Following a 
rigorous review process in which 
the draft rules were debated at 
conferences held around the 
world, on 14 December 2018, 
the working group released the 
Prague Rules.36 
The Prague Rules provide a 
procedural system with a range of 
tools derived from the inquisitorial 
system adopted in the civil 
law. The Prague Rules actively 
encourage the tribunal to adopt 
a proactive approach to case 
management.37 In line with the 
inquisitorial approach, greater 
powers of case management are 
granted. In particular, the Prague 
Rules provide greater scope for 
the tribunal to provide preliminary 
views on the issues in dispute,38 
and greater powers for the tribunal 
to assist the parties to reach an 
amicable settlement, subject to 
objection by either party.39 The 
Prague Rules further recommend 
the use of tribunal–appointed 
experts rather than party–
appointed experts.40 
These are just some of the many 
respects in which the Prague 
Rules differ from the IBA Rules 
and standard international arbitral 
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practice more broadly. However, 
the way for arbitrators to get 
the most from these soft law 
instruments is not by considering 
them in competition with each 
other but rather as complementary 
to one another. 
Each arbitration presents its own 
set of unique procedural problems 
calling for the adoption of a 
bespoke approach to address 
the real issues of the dispute 
as efficiently as possible. When 
tailoring procedure, arbitrators 
should make use of the wide 
array of procedural tools at their 
disposal. 
It is without doubt that the present 
range of soft law instruments 
has improved arbitral academic 
discourse on procedure. The 
arbitrator's toolkit grows with the 
addition of new materials, which 
both add to the currently existing 
range of procedural tools as 
well as remove those which are 
no longer functional. In order to 
move from a soft law guideline to 
a workable procedure, significant 
work must be done by arbitrators 
and the parties. Much of this 
crucial work remains largely 
opaque requiring skilful handling to 
ensure that the dispute is resolved 
efficiently, through a process that 
is often unknown to the uninitiated, 
and sometimes eschewed by 
them. 
Taking document production as a 
case study, I will discuss areas of 
case management where the need 
for transparency is at its greatest, 
demanding a wider dissemination 
of information to improve the 
efficiency of arbitration. 

CASE STUDY—DOCUMENT 
PRODUCTION 
An example of where greater 
transparency would result in 
greater efficiency is in the area of 
document production. Document 
production is a procedure borne 
out of the common law, and is not 
common practice in the civil law 

system.41 The distinction between 
the two legal systems is reflected 
in the IBA and Prague Rules: the 
IBA Rules demonstrating a more 
common law approach, and the 
Prague Rules tending towards 
civil law practices. The problem is 
that neither instrument performs 
adequately in the uniquely hybrid 
legal approach in arbitration, thus 
leaving it to arbitrators to develop 
their own innovations to arbitral 
procedure. 
The IBA Rules, on the one hand, 
provide that the admissibility of 
evidence is to be determined with 
reference to the relevance and 
materiality of the evidence which 
the party seeks to produce.42 
While these rules of evidence 
have attempted to strike a balance 
between the wider approach to 
disclosure adopted in the common 
law and the generally narrower 
approach in civil law, in their 
application, document production 
tends to be closer to that available 
at common law.43 However, if it is 
not carefully handled, time delays 
and massive cost expenditure 
will result. This is perhaps a 
consequence of document 
production being of common 
law origin, and a challenge with 
which the common law world has 
attempted to grapple over the 
years. 
It has further become usual 
practice to prescribe the use of a 
‘Redfern Schedule’, with the aim 
to concisely summarise document 
requests to narrow the disputed 
issues between the parties as to 
what should be produced and 
why.44 However, this approach is 
often fraught with challenges. 
The Prague Rules, on the other 
hand, adopting civil law procedural 
approaches, discourage 
document production. Under the 
inquisitorial system, disputes are 
predominately controlled by the 
court. Accordingly, the ability for 
parties to demand documents 
from each other or third parties 

is virtually non–existent.45 Where 
document production is necessary, 
the Prague Rules provide that 
document production should 
be addressed at the first case 
management conference (‘CMC’). 
In principle, CMCs offer a real 
opportunity to resolve issues much 
more expeditiously, and at an early 
stage, preventing the issue from 
escalating. However, this presents 
to the tribunal the same temporal 
issue as that posed by the Redfern 
Schedule: that the pleadings to 
which these documents relate has 
not yet been ventilated before the 
tribunal.
Arbitrators, with the challenge 
of having to manage parties 
and counsel from both civil 
and common law frameworks, 
must therefore develop their 
own innovative document 
production techniques to ensure 
efficiency in arbitral procedure. 
In my experience, short, focused 
hearings and teleconferences 
(rather than having people fly from 
all over the world) seem to be 
workable mechanisms to enhance 
existing practice in document 
production. 
Despite these techniques working 
with some success in my practice, 
I am only able to speak to my 
own experience, having limited 
knowledge of the bespoke 
practices undertaken by other 
arbitrators. In the same respect, 
my practices will only be available 
to those who sit with me or who 
read my articles or attend events 
at which I may be speaking. 
The comparative lack of open 
discussion of arbitrator–driven 
procedural innovations is a 
hindrance to the development of 
arbitral procedure and indicative 
of a need for greater transparency. 
And, as a result, making much 
more of this information publicly 
available to members of the arbitral 
community will ultimately increase 
efficiency in arbitral procedure. 
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Most obviously this can be 
promoted by institutions through 
suggested procedures always 
emphasising the need for the 
maintenance of flexibility. 

ONGOING REFORM 
For arbitral best practice to 
remain flexible and efficient, 
close attention should be paid 
to domestic procedural reforms. 
One important distinction 
between common law and civil 
law traditions is the way in which 
the two procedures develop. In 
civil law systems, legal procedure 
is often debated at the highest 
academic levels, and it is from this 
academic level that procedural 
innovation occurs. In contrast, 
common law practice tends to 
favour practitioner–led procedural 
developments. Arbitrators should 
learn from both systems, and in 
doing so, they may find valuable 
techniques to add to their toolbox 
of procedural options. 
The Asia–Pacific region continues 
to enjoy some of the highest levels 
of economic growth. Alongside 
this there has been a great deal 
of development in the domestic 
commercial legal practices in 
these countries. Domestic legal 
procedures have been forced to 
develop to meet the challenges 
of massive growth in economic 
activity within the region. 
Arbitrators deciding disputes 
originating in the region must stay 
abreast of these developments in 
order to deploy procedures which 
accord with the wishes of the 
parties and are most efficient in the 
circumstances. 
A feature of these is emergence 
of international commercial 
courts. Many of these courts 
provide information about their 
processes by making judgments 
publicly available online, as well 
as procedural guides, practice 
notes and of course open court 
proceedings. The Singapore 
International Commercial Court is 
demonstrating real leadership in 

this area and as is China with the 
relatively recent introduction of the 
China International Commercial 
Court. On the SICC website,46 
users have access to extensive 
information on the procedures 
adopted by the court, as contained 
in the court rules, the SICC 
procedural guide,47 and court 
forms which provide information 
on court fees and services. These 
features provide users with an 
understanding of the processes 
used by the courts managing a 
case to its conclusion. 
The effect of this transparency is 
that it gives users assurance of 
the overall quality of international 
commercial dispute resolution, 
providing predictability for 
parties and accountability for 
judges insofar as their decisions 
are capable of scrutiny by the 
public. Although complementary 
to international commercial 
arbitration, the development 
of international commercial 
courts presents a challenge for 
international arbitration to learn 
from these developments, and to 
increase the transparency of its 
own procedural innovations. 

ARBITRATORS 
Unlike domestic courts or some 
international tribunals, arbitration 
does not have a fixed pool of 
decision–makers to whom disputes 
are assigned.48 Instead, arbitration 
presents the opportunity for parties 
to have their say on who should 
constitute the arbitral tribunal. 
This choice has long formed an 
essential feature of arbitration. In 
The Illiad, Homer describes an 
8th–century BC dispute regarding 
a blood debt in which the parties 
made a mutual choice as to a 
man ‘versed in the law’ to preside 
over a tribunal of elders, to 
render reasoned oral opinions.49 
The efficiency and legitimacy of 
arbitration ultimately depends on 
the performance of arbitrators. 
Therefore, the availability of 
information upon which parties 

make the decision to appoint 
a certain arbitrator is of crucial 
importance. It is certainly true that 
the degree of transparency in 
relation to the quality of arbitrators 
has greatly increased. Indeed, 
merely purporting to be ‘versed 
in the law’ is unlikely to yield a 
great number of appointments in 
the contemporary marketplace. 
Despite these developments, there 
is still insufficient objective material 
on arbitrators, particularly on their 
quality and efficiency. I will briefly 
touch on the information that is 
currently available and will then 
discuss the challenges that remain 
within the arbitrator appointment 
process. 

INFORMATION ON 
ARBITRATORS 
There has been a massive 
increase in the availability of 
information on arbitrators, which 
is a step in the right direction. 
It takes three forms. First, there 
is the information provided 
directly by the arbitrator through 
publications, presentations 
delivered at conferences and 
information made available on the 
arbitrator's website(s). Second, 
there are third–party sources such 
as commercial directories and 
arbitral institution panel lists. Third, 
there is information arising from 
referrals and through word–of–
mouth exchanges in the arbitral 
community. 
There has been a substantial 
increase in the amount of 
information provided by third–
parties, through commercial 
directories such as Who's Who 
Legal Arbitration50 and Best 
Lawyers.51 There are also paid 
subscription arbitrator tools such 
as the Kluwer Law International 
‘Arbitrator Tool’ and the GAR 
‘Arbitrator's Research Tool’ 
which rely to a lesser degree on 
information provided by arbitrators, 
and provide summaries of 
information on arbitrators' recent 
work. 
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However, while much has been 
done to improve access to 
information, there is a paucity of 
objective material regarding the 
performance of arbitrators. Many 
of the metrics listed do not give 
a comprehensive guide as to the 
quality and efficiency of arbitrators. 
The mechanisms introduced to 
increase the available information 
on arbitrators have achieved 
varying degrees of success. 
Institutions have attempted to 
address this issue through various 
means. One instance of this is 
the requirement that arbitrators 
provide institutions with information 
on their availability. However, this 
is raw data and may not provide 
meaningful insight into the ability 
of arbitrators to effectively deal 
with the challenges they will face 
over the course of their hearings. 
As has frequently been remarked, 
if you want something done (and 
done quickly), you should ask a 
busy person.52 It seems that this 
principle is not given weight by 
statistics on arbitrator availability. 

APPOINTMENT PROCESS 
In virtually all jurisdictions, there 
are obligations on arbitrators 
to exercise independence and 
impartiality. This obligation is 
referred to in both the New York 
Convention53 and the UNCITRAL 
Model Law.54 One issue bedevilling 
ISDS is perceived bias in party–
appointed arbitrators. There has 
been a debate run in the ISDS 
context, by both Jan Paulsson 
and Albert Jan van den Berg, 
that party–appointed arbitrators 
almost always decide in favour 
of the party who appointed them. 
In 2010, Paulsson argued that 
‘unilateral appointments are 
inconsistent with the fundamental 
premise of arbitration: mutual 
confidence in arbitrators’.55 These 
sentiments, as shared by van den 
Berg,56 have been reinvigorated by 
growing levels of data which show 
the tendency for party–appointed 
arbitrators to find in favour of 

their appointor in the context of 
investor–state arbitration.57 
This debate has failed to 
distinguish international 
commercial arbitration. While 
it is certainly true that partiality 
remains a real and central concern 
for ISDS, in the international 
commercial arbitration sphere, 
this issue does not arise to 
the same degree. Certainly, 
doubts regarding the legitimacy 
of international commercial 
arbitration do not exist to the 
same degree as they do in the 
ISDS context. Instead, it remains 
of fundamental importance that 
parties retain the ability to choose 
their arbitrators, with the chair 
either selected by them or by 
an institution. The centrality of 
this right to party autonomy with 
regard to the appointment of 
arbitrators is demonstrated by 
Article 11 of the Model Law.58 
Results from the 2018 QMUL 
survey provide empirical support 
for the importance of this choice. 
The survey identified the ability to 
select arbitrators as respondents' 
fourth most–valued feature of 
international arbitration.59 
In light of the debate surrounding 
ISDS, discussion of alternative 
mechanisms for appointing 
arbitrators has arisen in 
international commercial 
arbitration. There does exist with 
the ICDR's AAA, an alternative 
appointment mechanism, in which 
all of the members of the tribunal 
are proposed by the institution and 
are appointed following a process 
of consideration by the parties. 
While parties retain the right to 
agree to an alternative mechanism 
for the appointment of arbitrators 
as provided by Article 11 of 
the Model Law,60 this approach 
does not seem to be one which 
has found favour in the larger 
arbitration community. 
Thus, the devising of systems for 
institutional appointment, replacing 
the party–appointed model, does 

not seem to be a burning issue in 
the minds of users. 
The present challenge is thus 
ensuring that the best people 
are appointed to the tribunal 
under the existing system. The 
best appointees will contribute 
to the fairness and efficiency of 
the process, and therefore also 
to its continuing legitimacy. It 
is my view that more objective 
information must be made 
available, to increase transparency 
as to the quality and efficiency 
of arbitrators. This will ensure 
that disputes are handled by the 
appropriate decision–makers. 
Further transparency will also 
act as a catalyst for efficiency, 
as ultimately, the efficiency of an 
arbitral tribunal turns on the quality 
of its arbitrators. 

CONCLUSION 
The legitimacy challenge 
presents a unique opportunity for 
international commercial arbitration 
to achieve greater efficiency. 
This has been the trend in recent 
times with increasing levels of 
transparency in relation to arbitral 
awards, arbitral procedure and 
the arbitrators themselves. Parties, 
equipped with more information 
than ever before, can then make 
informed decisions on the seat, 
institution or arbitrator, that allow 
them to efficiently resolve their 
dispute. Although steps have been 
taken, further work must be done 
to ensure efficiency and legitimacy 
are retained. 
Transparency must be balanced 
against the confidentiality of 
arbitral proceedings. As Paulsson 
comments, ‘arbitration is not 
a spectator sport’61 and many 
users select arbitration as a 
form of dispute resolution due 
to its privacy and confidentiality. 
However, these important 
tenets may still be preserved, 
notwithstanding the movement 
towards transparency. 
Transparency and confidentiality 
are not at odds with one another. 
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They are two distinct concepts that 
sit on a spectrum.62 It is therefore 
critical that a balance between 
both is struck, to preserve the 
attractiveness of arbitration and 
address the current legitimacy 
crisis. 
Ultimately, improving transparency, 
and therefore the efficiency of 
arbitration, is contingent upon 
the elucidation of information only 
where it is appropriate to do so 
with the consent of the parties. 
There are important developments 
which should be encouraged, 
including: 
(a) publication of arbitral awards;
(b) illuminating arbitral procedure; 
and 
(c) improving access to objective 
information on arbitrator 
performance. 
It is my belief that transparency 
will prove to be useful in improving 
the legitimacy and efficiency 
of international commercial 
arbitration, ensuring that it 
remains the preferred method of 
international dispute resolution in 
the future.
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INTRODUCTION
A Man and a Satyr once drank 
together in token of a bond of 
alliance being formed between 
them. One very cold wintry day, 
as they talked, the Man put his 
fingers to his mouth and blew on 
them. When the Satyr asked the 
reason for this, he told him that he 
did it to warm his hands because 
they were so cold. Later in the day 
they sat down to eat, and the food 
prepared was hot. The Man raised 
one of the dishes a little towards 
his mouth and blew in it. When the 
Satyr again inquired the reason, 
he said that the food was hot and 
he did it to cool the meat. ‘I can no 
longer consider you as a friend’, 
said the Satyr, ‘I will have nought 
to do with a man who can blow hot 
and cold with the same breath’.1

Since the days of the Year Books 
it has been recognised that you 
cannot have the egg and the 
halfpenny too ...2

SUBJECT MATTER AND 
CONTEXT
When, if ever, does the exercise of 
a contractual power to terminate 
a contract constitute an election 
to affirm that contract thereby 
preventing the terminating party 
from (also) effecting a common law 
termination?
The invocation of both contractual 
and common law rights has long 
been considered problematic 
on the basis that accepting 
a repudiation amounts to 
termination of the contract, which 
is inconsistent with invoking the 
contractual termination machinery, 
that course viewed as an 
‘affirmation’ of the contract.
For example, the current (10th, 
2016) edition of Keating on 
Construction Contracts (hereafter 
Keating) states:3

Where the contractual 
determination clause is expressed 
to be operable without prejudice 
to the parties’ [sic]4 rights, there 
would appear to be no difficulty 

in that party subsequently 
relying on the same events as a 
ground of a repudiatory breach.5 
However, logically, the operation 
of a contractual determination 
provision, prima facie, operates as 
an affirmation of the contract which 
is inconsistent with accepting the 
event in question as a repudiatory 
breach.6 But the position now 
seems to be that a party may 
rely both on its contractual and 
common law rights without thereby 
affirming the contract.7

Where a notice of determination 
makes express reference to a 
contractual right of determination 
and that contractual right is 
inconsistent with the common law 
rights and remedies, the notice 
cannot operate as a common 
law acceptance of a repudiatory 
breach.8 In such circumstances 
it would seem that the notice 
would amount to an affirmation of 
the contract unless the contract 
contained a without prejudice 
provision as discussed above.
The above passage is materially 
identical in the previous (9th) 
edition of Keating. As discussed 
later in this paper, it is submitted 
that the propositions ... particularly 
referring to the affirmation concept, 
are conceptually confused and 
muddled and are not supported 
by the authorities cited by 
Keating in particular, Fercometal 
v Mediterranean Shipping9 and 
Dalkia Utilities Services Plc v 
Celtech International Ltd.10

Nearly 15 years earlier and to 
similar effect is the following 
passage by A Kelly, in his 2002 
article ‘Determining contracts: 
Contractual rights v common law 
rights’:
There is conflicting authority on 
this point. One line of thought is 
that the issuing of a notice to show 
cause can be taken as affirming 
the contract which is arguably 
inconsistent with accepting a 
repudiation.11
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Consistent with Keating, the 
authority cited by Kelly in support 
of the proposition in the second 
sentence (above) is Fercometal v 
Mediterranean Shipping.12

The perceived conundrum has 
been described as a ‘paradox’:
The full extent of the paradox 
… is that termination under a 
contractual right ... is a mode 
of performance (Cf Timeload v 
British Telecommunications Plc. 
[1995] EMLR 459) … and it is the 
performance of the contract in the 
face of what is said also to amount 
to a repudiatory breach which 
results in affirmation.
...
… the innocent party has given 
a perfectly good reason for 
terminating: it is just that it is one 
which amounts to affirmation by 
the very process of terminating 
the contract in accordance with its 
terms.13

Before turning to a consideration of 
the subject matter, five underlying 
jurisprudential observations 
relevant to the subject matter 
ought to be stated.
1—COMMON LAW RIGHTS 
PRESERVED
This paper is not concerned 
with whether or not the (express) 
contractual termination machinery 
is a dispositive remedial code—
this paper assumes the machinery 
is not such a code.14

2—DOCTRINE OF ELECTION
At the core of the issue is an 
understanding of the doctrine 
of election. The fons et origo 
in Australian law is Stephen 
J’s judgment in Sargent v ASL 
Developments:15

The doctrine of election as 
between two inconsistent legal 
rights is well established … The 
doctrine only applies if the rights 
are inconsistent the one with the 
other and it is this concurrent 
existence of inconsistent sets of 
rights which explains the doctrine; 

because they are inconsistent 
neither one may be enjoyed 
without the extinction of the other 
and that extinction confers upon 
the elector the benefit of enjoying 
the other, a benefit denied to 
him so long as both remained in 
existence ...16

When confronted with a common 
law breach entitling the innocent 
party to terminate a contract that 
party has a choice: it can elect 
to either (a) accept the breach 
and terminate the contract, or 
(b) affirm the contract. In 'The 
Kanchenjunga’17 Lord Goff 
expressed the innocent party’s 
position in these terms:
There are numerous examples of 
the application of this principle of 
election in English law. Perhaps 
the most familiar situation is that 
which arises when one contracting 
party repudiates the contract. The 
effect is that the other contracting 
party then has a choice whether 
to accept the repudiation (as it is 
called) and bring the contract to 
an end; or to affirm the contract, 
thereby waiving or abandoning 
his right to terminate it. If, with 
knowledge of facts giving rise to 
the repudiation, the other party to 
the contract acts [i.e.] in a manner 
consistent only with treating that 
contract as still alive, he is taken in 
law to have exercised his election 
to affirm the contract.18

Further, once election is made it is 
too late to turn back—‘what’s dead 
is dead’, as it was put by Lord 
Wilberforce in Johnson v Agnew:19

Election, though the subject of 
much learning and refinement, is 
in the end a doctrine based on 
simple considerations of common 
sense and equity. It is easy to see 
that a party who has chosen to put 
an end to a contract by accepting 
the other party’s repudiation 
cannot afterwards seek specific 
performance. This is simply 
because the contract has gone—
what’s dead is dead.20

3—RIGHT TO TERMINATE AT 
COMMON LAW
Whilst various ‘formidable and 
confusing’21 taxonomies have been 
developed and used over time, 
the (modern) Australian common 
law confers an implied right to 
terminate22 a contract in three23 
cases:
(a for a breach of a contractual 
term classified as a condition, 
that is, an ‘essential’ term of the 
contract;
(b) for repudiation (that is, an 
absence of readiness and 
willingness to perform that satisfies 
the requirement of seriousness); 
and
(c) for a sufficiently serious breach 
of a nonessential term classified 
as an intermediate (innominate)24 
term25—sometimes referred to as a 
breach that goes to the root of the 
contract.
In any particular circumstance, the 
three common law grounds may 
overlap giving rise to a breach 
exhibiting hybrid characteristics.
The repudiation doctrine is, from 
the perspective of founding an 
entitlement to terminate, irrelevant 
where a breach of condition 
exists26 as the right to terminate in 
such circumstances necessarily 
results from the promisor’s failure 
to perform and any consideration 
of the doctrine of repudiation is 
unnecessary. Conversely, not all 
breaches of condition will amount 
to a repudiation.27

A repudiation of obligation (giving 
rise to a right to terminate) may 
not of itself amount to a breach 
of contract—let alone a breach 
of condition. The usual example 
is a repudiation that precedes 
the time for performance, that is, 
an anticipatory breach, is not a 
breach. 
The doctrine of anticipatory breach 
is part of (b) above, that is, the 
doctrine of repudiation.28
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For an anticipatory breach29 to 
occur the innocent party must in 
fact terminate the performance 
of the contract as ‘breach and 
termination of the contract are 
simultaneous’.30 In other words, 
it is the exercise of the right to 
terminate that gives rise to an 
anticipatory breach of contract—
this is often misunderstood.31 
If there is no discharge of the 
contract and the promisor 
continues to repudiate a breach 
will occur when the time for 
performance arrives. However, 
that is then a failure to perform 
and not an anticipatory breach. 
The outcome is of more than 
passing academic interest. It has 
consequences, for example, in 
the context of frustration. If the 
frustrating event occurs after the 
anticipatory breach but prior to 
acceptance then there is no claim 
in damages.32

In this paper, a reference generally 
to termination for breach at 
common law is a reference to 
any of the bases of termination 
described in (a), (b) or (c) above.
4—EFFECT OF TERMINATING 
A CONTRACT FOR BREACH
The effect of terminating a contract 
for breach was stated in McDonald 
v Dennys Lascelles Ltd:33

When a party to a simple contract, 
upon a breach by the other 
contracting party of a condition 
of the contract, elects to treat the 
contract as no longer binding upon 
him, the contract is not rescinded 
as from the beginning. Both parties 
are discharged from the further 
performance of the contract, 
but rights are not divested or 
discharged which have already 
been unconditionally acquired. 
Rights and obligations which arise 
from the partial execution of the 
contract and causes of action 
which have accrued from its 
breach alike continue unaffected. 
When a contract is rescinded 
because of matters which affect its 
formation, as in the case of fraud, 

the parties are to be rehabilitated 
and restored, so far as may be, 
to the position they occupied 
before the contract was made. 
But when a contract, which is 
not void or voidable at law, or 
liable to be set aside in equity, is 
dissolved at the election of one 
party because the other has not 
observed an essential condition or 
has committed a breach going to 
its root, the contract is determined 
so far as it is executory only and 
the party in default is liable for 
damages for its breach.34

The effect of the termination 
of a contract for breach is that 
termination takes effect in futuro 
unlike the equitable remedy of 
rescission of a contract (as a result 
of vitiating factors such as duress) 
which renders the contract void ab 
initio. However, surprisingly, the 
terms ‘rescission’ and ‘rescinded’ 
are still often used incorrectly 
when referring to termination for 
breach. For example, Keating in 
the context of electing to affirm:
Affirmation must be unequivocal 
and with knowledge of the facts 
giving rise to the right to rescind 
and of the right to rescind itself.35

Accordingly, when a contract 
is terminated for breach, rights 
of the parties which accrued 
unconditionally prior to the election 
to terminate are not divested. The 
innocent party may claim damages 
both as to the loss flowing from 
the breach and the loss flowing 
from the termination, that is, the 
innocent party’s loss of bargain. 
As the position was expressed in 
Esanda Finance v Plessnig:36

Under the general law a party who 
breaches a condition in a contract 
or who commits a fundamental 
breach of or repudiates a 
contract—a party who commits 
what I shall call a repudiatory 
breach—is exposed to the loss 
of all his future contractual rights 
and to liability to compensate 
an innocent party for loss of his 
bargain; but a non–repudiatory 

breach does not expose the party 
in default to that liability in the 
absence of a stipulation in that 
behalf.37

In this connection, there are two 
kinds of accrued right: the accrued 
right to receive performance of 
a contractual obligation and the 
accrued right to claim damages. 
This analysis flows from the 
distinction between primary and 
secondary contractual obligations 
as developed and laid down 
by Lord Diplock principally in 
the seminal speech in Photo 
Production Ltd v Securicor 
Transport38 and now summarised.
The breach of a primary 
contractual obligation (that is, 
the failure to discharge a duty 
expressly or impliedly created 
by the contract) gives rise to 
a secondary obligation to pay 
damages. This secondary 
obligation will arise by operation 
of law unless the contract itself 
deals with the matter. Although 
an election to terminate the 
performance of a contract 
normally discharges the parties 
from their primary obligations 
it does not discharge them 
from the performance of any 
secondary obligations already 
in existence unless the parties 
have expressly or by necessary 
implication provided for this. 
Notwithstanding the general rule, 
a promisee may, at the time of 
termination, possess an accrued 
right to receive performance of 
a primary contractual duty or 
obligation. Further, an accrued 
right to receive performance of a 
primary contractual obligation may 
be additional to other accrued 
rights such as the right to claim 
damages, that is, to receive 
performance of a secondary 
contractual duty or obligation.39

From the above discussion it is 
clear that the choice is between 
electing to terminate the future 
performance of the contract (that 
is, the parties are discharged 
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from their executory obligations) 
or continue (affirm) the continued 
existence of the parties’ future 
obligations under the contract 
(that is, the whole of the contract 
remains on foot) and the innocent 
party has a right to damages for 
breach.
5—EXPRESS CONTRACTUAL 
MACHINERY—GROUNDS AND 
OUTCOMES
Express contractual termination 
provisions in construction 
contracts will often:
(a) be able to be invoked on 
grounds that do not constitute a 
common law right to terminate 
(indeed, they may not amount to a 
breach), and/or
(b) regulate remedial outcomes 
that are broader than common law 
remedial outcomes. For example, 
the vesting of a contractor’s plant 
in the proprietor for the duration 
of the works (or permitting the 
proprietor to have the use of 
such equipment until contractual 
performance is completed) and 
the use of formulae to calculate 
amounts deemed owing as a debt 
upon termination or completion of 
the works. Further, whilst a breach 
entitling a contractual termination 
will sound in damages the innocent 
party will only be able to bring an 
action on the enhanced basis for 
its loss of bargain if facts founding 
the contractual termination also 
amount to a right to terminate 
at common law.40 This is often 
overlooked and is a potential snare 
for the terminating party.
The express contractual 
termination machinery in 
construction contracts often 
comprises a two–step process 
commencing with the issuing of 
a show cause notice. Issuing a 
show cause notice calls upon 
the recipient to do some act 
prescribed or required by the 
contract. It is not ordinarily the 
exercise of a contractual right to 
terminate although it may be a 
precursor to it. 

A show cause notice is not a 
creature of the common law. The 
recipient of the notice is required 
to spend time and money in 
endeavouring to show cause 
as required by the terms of the 
contract. Equally, at the time of 
issue the party issuing such a 
notice is contractually required to 
take such a step before exercising 
any termination right or other 
contractual right, for example, to 
take the balance of the works out 
of the hands of the other party.41

Having regard to these matters, it 
is intuitively reasonable that a party 
that is the recipient of a notice to 
show cause, in order to properly 
assess the ‘risk landscape’ and 
its response, is entitled to know 
whether or not the party issuing the 
notice is ultimately relying on its 
rights under the contract only, at 
common law only, or both.

DISCUSSION
Keating cites Fercometal v 
Mediterranean Shipping,42 
(Fercometal) at 80543 as authority 
for the proposition that the:
... operation of a contractual 
determination provision, prima 
facie, operates as an affirmation of 
the contract which is inconsistent 
with accepting the event in 
question as a repudiatory breach.44

Fercometal involved a dispute 
concerning the option to cancel a 
charterparty for non–readiness to 
load. The judgment centred on the 
consequences of repudiation(s) by 
the charterers in giving premature 
cancellation/termination notice(s) 
which remained unaccepted by 
the owners when the time for the 
owners’ performance arrived. This, 
in turn, enabled the charterers to 
issue a termination notice as a 
result of the owners’ failure to have 
the vessel ready to load by the 
stipulated date.
The judgment centred on the 
owners’ argument that the 
owners were excused from 
tendering further performance 

under the contract whilst the 
charterers’ repudiatory attitude 
was maintained that being, so 
it was argued, the effect of the 
earlier decision in Braithwaite’s 
case.45 The owners contended that 
the charterers ‘by not repenting, 
lost their right to cancel’.46 The 
discussion of Braithwaite’s 
case occupies almost half the 
judgment and Lord Ackner’s 
conclusion needs to be viewed in 
its proper context. After reviewing 
Braithwaite’s case and subsequent 
authorities47 Lord Ackner rejected 
the owners’ contention:
I therefore conclude the decision 
in Braithwaite … is not an authority 
for the proposition advanced 
by the [owners], alternatively 
if it is then it is wrong. When A 
wrongly repudiates his contractual 
obligations in anticipation of the 
time for their performance, he 
presents the innocent Party B with 
two choices. He may either affirm 
the contract by treating it as still in 
force or he may treat it as finally 
and conclusively discharged. 
There is no third choice, as a 
sought of via media, to affirm the 
contract and yet to be absolved 
from tendering further performance 
unless and until A gives 
reasonable notice that he is once 
again able and willing to perform. 
Such a choice would negate the 
contract being kept alive for the 
benefit of both parties and would 
deny the party who unsuccessfully 
sought to rescind, the right to take 
advantage of any supervening 
circumstance which would justify 
him in declining to complete.48

This passage in Fercometal49 is 
not authority for the proposition 
relied upon in Keating. It does no 
more than state the nature of the 
election facing the innocent party 
and say further that there is no 
third path/choice such that Party 
B (innocent party) cannot ‘have its 
cake and eat it too’. Party B cannot 
‘hedge its bet’ by electing to affirm 
the contract and at the same time 
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‘hold out’ on performing its part of 
the bargain50 until such time as it 
receives assurance from Party A 
that Party A is once again ready, 
able and willing to perform.
In other words, Party B cannot 
blow hot and cold—often 
expressed such that Party B 
cannot approbate and reprobate. 
Whilst the phrase ‘approbate and 
reprobate’ is often used in this 
context, it is used a little loosely. 
More strictly, it is confined to the 
equitable doctrine of election. 
In Lissenden v CAV Bosch Ltd51 
Viscount Maugham, in a lovely 
passage, said:
My Lords, I think our first inquiry 
should be as to the meaning and 
proper application of the maxim 
that one may not both approbate 
and reprobate. The phrase comes 
to us from the northern side of 
the Tweed, and there it is of 
comparatively modern use ... it 
seems that the phrase ‘One may 
not approbate and reprobate,’ 
or the Latin quod approbo non 
reprobo, as used in England is no 
more than a picturesque synonym 
for the ancient equitable doctrine 
of election ... It is perhaps well to 
observe that the equitable doctrine 
of election has no connection with 
the common law principle which 
puts a man to his election (to give 
a few instances only) whether he 
will affirm a contract induced by 
fraud or avoid it.52

To adopt a motoring metaphor, 
there is a fork in the road and 
Party B must elect to either turn 
left and affirm the contract or turn 
right and terminate the contract—
but the road ahead, untainted 
by breach (or other contractual 
right to terminate), has ceased.
However, the innocent party 
confronted with such an election 
need not necessarily make its 
decision hastily or immediately. In 
appropriate circumstances, the 
innocent party may have a period 
in which to pause ‘idling’ at the 
‘fork in the road’ and consider its 

position before (finally) electing to 
turn left (affirm) or right (terminate). 
This ‘pause for thought’ period was 
recognised in Stocznia Gdanska 
SA v Latvian Shipping Co (No 3):53

... there is of course a middle 
ground between acceptance of 
repudiation and affirmation of the 
contract, and that is the period 
when the innocent party is making 
up his mind what to do. If he 
does nothing for too long, there 
may come a time when the law 
will treat him as having affirmed. 
If he maintains the contract in 
being for the moment, while 
reserving his right to treat it as 
repudiated if his contract partner 
persists in his repudiation, then 
he has not yet elected. As long 
as the contract remains alive, the 
innocent party runs the risk that 
a merely anticipatory repudiatory 
breach, a thing ‘writ in water’ until 
acceptance, can be overtaken by 
another event which prejudices 
the innocent party’s rights under 
the contract—such as frustration 
or even his own breach. He also 
runs the risk, if that is the right 
word, that the party in repudiation 
will resume performance of 
the contract and thus end any 
continuing right in the innocent 
party to elect to accept the former 
repudiation as terminating the 
contract.54

Rix LJ revisited this concept in 
Force India Formula One Team Ltd 
v Etihad Airways PJSC [2010]:55

The present case concerns 
a complex and medium term 
relationship, which a takeover 
has destabilised, and where 
it necessarily and legitimately 
takes time for the consequences 
to become clearer and for the 
innocent party to consider his 
position. That is the middle 
ground between acceptance of 
a repudiation and affirmation of 
a contract which I discussed in 
the earlier Stocznia case (cited at 
para. 113 above). In my judgment, 
the sponsors were always in 

fact considering their position, 
and Force India knew or must 
have known that that was so. In 
the meantime, Force India was 
prepared to press ahead with its 
new strategy, conscious of the 
difficulty created by that strategy, 
and indeed thriving on it. In my 
judgment there was no affirmation, 
waiver or acquiescence which 
prevented the sponsors from 
exercising their common law right 
to accept Force India’s repudiation 
of the contract.56

The above passage provides a 
good example of how that ‘pause 
for thought’ period can, in certain 
circumstances, be ‘generous’.57

More recently, as identified in 
the footnotes to the extract from 
Keating (above), the issue here 
under consideration has been 
raised in a trilogy of litigation in 
English courts.

DALKIA UTILITIES 
SERVICES PLC V CELTECH 
INTERNATIONAL LTD [2006] 
EWHC 63
Dalkia58 concerned disputes 
arising out of a contract between 
Dalkia and Celtech under which 
Dalkia was to provide Celtech 
with a power plant at Celtech’s 
paper mill. Whilst the contractual 
termination machinery was not 
an exhaustive code,59 Dalkia’s 
termination letter was silent about 
reliance on any common law 
rights referring only to the relevant 
contractual provision (clause 14.4) 
which provided for payment by 
Celtech to Dalkia what was defined 
as the termination sum and the 
vesting of Dalkia’s plant in Celtech.
Upon reviewing the authorities 
Clarke J concluded that because 
of the inconsistencies in the 
consequences of the two streams 
of rights, Dalkia’s notice of 
termination under clause 14.4 
could not also (concurrently) 
constitute an acceptance of a 
repudiation. Dalkia at [143] and 
[144]:60
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[143] The same conduct may 
be such as to give rise to a 
contractual right to terminate 
and a common law entitlement to 
accept a repudiatory breach. … 
In such a case the innocent party 
can exercise either his contractual 
or his common law right of 
termination. Prima facie he can rely 
on both. He is not disentitled to 
rely on the latter on the ground that 
recourse to the former constitutes 
an affirmation of the contract since 
in both cases he is electing to 
terminate the contract for the future 
(i.e. to bring to an end the primary 
obligations of the parties remaining 
unperformed) in accordance with 
rights that are either given to him 
expressly by contract or arise in 
his favour by implication of law. 
If he can rely on both there is 
no reason in principle why, if he 
terminates the contract without 
stating the basis on which he does 
so, he cannot be treated as doing 
so under any clause which entitles 
him to do so and in accordance 
with his rights at common law ...
[144] The fact that service of a 
contractual notice of termination 
is not inconsistent with the 
acceptance of a repudiation 
does not, however, mean that in 
all cases such a notice amounts 
to such an acceptance. If the 
notice makes explicit reference 
to a particular contractual clause, 
and nothing else, that may, in 
context, show that the giver of the 
notice was not intending to accept 
the repudiation and was only 
relying on the contractual clause; 
for instance if the claim made 
under the notice of termination is 
inconsistent with, and not simply 
less than, that which arises on 
acceptance of a repudiation: 
United Dominions Trust 
(Commercial) Ltd v Ennis [1968] 1 
QB 54, 65, 68. In the present case 
markedly different consequences 
would arise according to whether 
or not there was a termination 
under clause 14.4 or an 
acceptance of a repudiation. … 

The same notice cannot operate 
to produce two so diametrically 
opposing consequences. In those 
circumstances it should take effect 
in, and only in accordance with 
its express terms, namely as a 
determination under clause 14.4.
Analysis of paragraphs [143] and 
[144] of Clarke J’s judgment
Clarke J, at [143], confirms the 
(interrelated) principles that (a) an 
innocent party electing to terminate 
pursuant to its contractual right 
does not, as general proposition, 
debar itself from also relying on 
its common law rights: ‘prima 
facie he can rely on both’, and 
(b) that a party can rely on any 
valid (common law or contractual) 
basis subsisting at the time of 
termination even if the party was 
silent about a valid basis or a 
wrong reason relied upon. These 
principles are well settled. For 
example, in Stocznia Gdanska 
SA v Latvian Shipping Co61 Rix LJ 
said:
[It is] established law that, where 
one party to a contract has 
repudiated it, the other may validly 
accept that repudiation by bringing 
the contract to an end, even if he 
gives a wrong reason for doing so 
or no reason at all.62

and:
Where contractual and common 
law rights overlap, it would be too 
harsh a doctrine to regard the 
use of a contractual mechanism 
of termination as unequivocally 
ousting the common law 
mechanism, at any rate against 
the background of an express 
reservation of rights.63

Clarke J, at [144], then creates a 
(contextually based) exception 
to these principles: if (a) the 
termination is expressed to be 
based on contractual rights 
and nothing else, and if (b) the 
contractual claim is, for instance, 
‘inconsistent with and not simply 
less than’ the common law claim, 
then the notice cannot operate to 

The invocation of both 
contractual and common 
law rights has long been 
considered problematic on 
the basis that accepting 
a repudiation amounts to 
termination of the contract, 
which is inconsistent with 
invoking the contractual 
termination machinery, 
that course viewed as an 
‘affirmation’ of the contract.
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the notice would amount to an 
affirmation of the contract …’66 
However, Clarke J does not 
expressly or even impliedly 
couch the ‘markedly different 
consequences’ outcome as raising 
an ‘affirmation paradox’. The 
position expressed in Keating is, 
with respect, wrong—it is a non 
sequitur.
Indeed, Keating seems to adopt 
the starting point that whilst a 
contractual termination notice 
is ‘in logic an affirmation’ and 
therefore incompatible with a 
common law termination, the 
effect of Dalkia is to water down 
this starting principle by excluding 
from the affirmation paradox 
net the circumstance where the 
common law and contractual 
rights are coterminous. In the 
result, according to Keating, 
the affirmation paradox ‘seems’ 
only to apply to the ‘markedly 
different consequences’ outcome 
articulated in Dalkia.
Peel, however, does not need 
the ‘markedly different’ outcomes 
distinction—it is ‘merely’ the 
tension between concurrently 
exercising the two streams of 
rights simpliciter on the basis that 
the exercise of the contractual 
machinery is a ‘mode of 
performance’ (discussed below).

STOCZNIA GDYNIA SA V 
GEARBULK HOLDINGS LTD 
[2008] EWHC 944
In Gearbulk Holdings,67 Gearbulk, 
as purchaser, entered into six 
contracts with a shipbuilder for 
the construction of six vessels for 
delivery between 2001 and 2004. 
The dispute concerned three of 
those contracts the terms of which 
were all materially identical. The 
vessels the subjects of the three 
contracts were identified by the 
shipbuilder as Hulls 24, 25 and 
26. The works were delayed 
very considerably and various 
contractual milestone dates were 
not achieved.

Broadly, articles 5 and 10 of each 
contract in combination provided 
for termination for delay and, if 
invoked, the refund of instalment 
payments made plus interest 
and secured by bank guarantee. 
Gearbulk’s termination letters 
for the first two hull contracts 
were expressed to be under 
these contractual rights only, the 
third letter was expressed to be 
made under both contractual 
and common law rights but 
also included retrospectively 
asserting the first two letters also 
effected common law terminations 
(in addition to the expressed 
contractual terminations) 
thereby attempting to make a 
‘damages at large’ claim across 
all three contracts. Gearbulk then 
successfully made claims on the 
guarantee for instalment payments 
made plus interest.
Burton J concluded that making 
the claims for the instalment 
payments plus interest on the 
guarantee were claims inconsistent 
with claims at common law68 and, 
further, that in pursuing those 
claims Gearbulk ‘affirmed the 
contract and elected against 
repudiation’.69

It is submitted that Burton J’s 
reasoning is unpersuasive and 
appears to have fallen in error on 
this point by interpreting Dalkia to 
mean that the enforcement of a 
contractual right/obligation agreed 
to take effect following termination 
for breach (here, the claim on the 
guarantee) is ‘inconsistent with 
acceptance of a repudiation’.70 On 
the contrary, Dalkia is concerned 
with a terminating party’s silence 
in respect of its common law 
rights where the contractual and 
common law consequences /
claims are markedly different.
It is submitted that the correct 
analysis on the issue raised by 
Burton J, namely on what legal 
principle the instalment payment 
and guarantee provisions were 
able to survive termination, is that 

produce such ‘markedly different 
consequences’ and the notice will 
only take effect as a termination 
under the contract. If the exception 
applies, Clarke J’s reasoning 
introduces a fetter on, or narrowing 
of, the general principles just 
described. 
A party who relies only on its 
contractual rights (and is silent 
about its common law rights) 
cannot later seek to retrieve a 
common law termination if the 
two claims are markedly different. 
Noting also that the emphasis on 
an inconsistency between the 
two claims (viz: ‘inconsistent with 
and not simply less than’) is the 
language of election as articulated 
by Stephen J in Sargent v ASL 
Developments Pty Ltd64 (above).
Separately, Clarke J confirms, at 
[143], that exercising a contractual 
right whilst also (concurrently) 
exercising common law rights 
does not constitute an affirmation 
of the contract ‘since in both 
cases he is electing to terminate 
the contract for the future’. The 
inclusion of this passage in 
the judgment might have been 
prompted by the discussion in 
the preceding paragraphs of the 
judgment about whether or not 
a contractual termination notice 
can also effect a common law 
termination.65

In any event, the ‘affirmation’ point 
made by Clarke J is unrelated 
to the ‘markedly different 
consequences’ point. The two 
issues, because they both involve 
an election, appear to have been 
conflated and confused in the 
passages quoted from Keating, 
with the result that Clarke J’s 
judgment is understood by the 
authors of Keating to mean that 
whilst there is no affirmation where 
the two streams of concurrently 
exercised rights are coterminous, 
where the claim resulting from the 
contractual termination is markedly 
different from the common law 
claim then ‘… it would seem that 
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Moreover, I am quite unable 
to accept that the exercise by 
Gearbulk of its right to recover 
instalments of the contract price 
under arts 5.9 and 10.7 involved 
an election on its part to affirm 
the contract. In the first place, 
Gearbulk’s letters exercising its 
right to terminate the contracts 
for Hulls 24 and 25 were wholly 
inconsistent with an election to 
affirm them, so there can be no 
doubt that the contract in each 
case was discharged.77

In a passage approving Dalkia, 
Moore–Bick LJ expressed the 
issue faced by the terminating 
party in the ‘markedly different 
consequences’ scenario as one 
of election and confirmed where 
the outcomes are congruent no 
election is necessary:
If the contract and the general law 
provide ... alternative rights which 
have different consequences ... 
he will necessarily have to elect 
between them and the precise 
terms in which he informs the other 
party ... will be significant, but 
where the contract provides a right 
to terminate which corresponds to 
a right under the general law ... no 
election is necessary.78

Crucial to understanding the above 
passage is the understanding 
that the election referred to by 
Moore–Bick LJ is an election 
arising from the inconsistency 
between the contractual and 
common law bases of termination 
and the resulting claims. It is not 
an election between choosing to 
affirm or terminate the contract. In 
other words, the subject matter of 
the election is quite different from 
that species of election comprising 
the choice between affirmation or 
termination. Further, Moore–Bick 
LJ says nothing about the timing of 
the election under consideration, 
in particular, Moore Bick LJ does 
not say that it must take place 
at the moment of termination 
(discussed further below). On one 
view, the passage does no more 

than raise the election concept 
in the context of the ‘markedly 
different consequences’ scenario 
and foreshadow the potential 
significance of the manner in which 
the precise basis of termination is 
conveyed to the defaulting party.

SHELL EGYPT WEST 
MANZALA GMBH V DANA 
GAS EGYPT LTD [2010] 
EWHC 465
Shell Egypt79 is an example of a 
party being held to the terms of 
its forlorn contractual termination. 
There, concession arrangements 
for petroleum extraction in Egypt 
were granted by the relevant state 
entity, EGAS, to Centurion (75 
per cent) and CTIP (25 per cent). 
Centurion then approached Shell 
to participate and to effect this 
Shell and Centurion entered into a 
farm in agreement ('FIA') whereby 
CTIP was to transfer its interest to 
Centurion (CTIP Acquisition) and 
Centurion would then transfer half 
of the resulting interest to Shell.
Completion of the assignment by 
Centurion to Shell of half of the 
whole interest in the concessions 
was described in the FIA as 
‘closing’ and was to be achieved 
by the closing date, being nine 
months after the date of the FIA.
Shell’s termination letter did not 
expressly refer to the entitling 
contractual provision (clause 
3.1.8—which was not triggered 
by breach) but the contents of the 
letter made it clear that the basis 
for termination was under clause 
3.1.8. Importantly, the contractual 
termination provisions did not 
entitle Shell to repayment of any 
payments made unless the basis 
for terminating under the contract 
for failing to achieve the closing 
date within nine months included 
that the CTIP Acquisition had itself 
not completed. 
Shell included this allegation in 
its termination letter but it was 
mistaken as CTIP Acquisition had, 
in fact, completed. Subsequently 
realising its mistake, and in order 

the termination resulted in ‘fresh 
primary obligations of which the 
contract is the source’.71 It was 
clear as a matter of construction 
that the regime was expressed to 
have an operation only once the 
contract was terminated.72 
On appeal,73 Moore–Bick LJ 
arrived at the same conclusion but 
without any analysis expressed 
in the language of primary and 
secondary obligations:
... the commercial context and the 
terms of the contract make it clear 
the obligation ... was intended to 
survive termination.74

Moore–Bick LJ also held, 
reversing the finding below by 
Burton J, that the breaches of the 
delay provisions of the contract 
were equivalent to common law 
breaches with the result that there 
was no inconsistency between 
the common law and contractual 
claims—they were ‘one and the 
same’:
... In my view it is wrong to treat the 
right to terminate in accordance 
with the terms of the contract 
as different in substance from 
the right to treat the contract 
as discharged by reason of 
repudiation at common law. In 
those cases where the contract 
gives a right of termination they are 
in effect one and the same.75

and confirmed:
... In the present case I am of the 
view, for the reasons given earlier, 
that the exercise by Gearbulk of 
the right to treat the contract as 
terminated under art.10.1(b) and 
10.1(c) was intended to and did 
operate to discharge the contract 
with the same consequences 
as if it had been discharged by 
repudiation in accordance with the 
general law.76

Further, Moore–Bick LJ was ‘quite 
unable to accept’ that recovery 
of the instalments under the 
guarantee constituted an election 
to affirm:
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performance substantially different 
from that reasonably expected of 
it or to deliver no performance at 
all unless that clause satisfied the 
requirement of reasonableness. 
On appeal, the Court of Appeal 
dismissed BT’s appeal and upheld 
the injunction.
Section 3(2) of the Unfair Contract 
Terms Act 1977 (UK) relevantly 
provides:
As against that party, the other 
cannot by reference to any 
contract term … (b) claim to be 
entitled (i) to render a contractual 
performance substantially different 
from that which was reasonably 
expected of him … except in so far 
as … the contract term satisfies the 
requirement of reasonableness.
The passage of the judgment 
relied upon by Peel is as follows:
... I find the construction and ambit 
of this subsection by no means 
clear. If a customer reasonably 
expects a service to continue 
until BT has a substantial reason 
to terminate it, it seems to me to 
be at least arguable that a clause 
purporting to authorise BT to 
terminate without reason purports 
to permit partial or different 
performance from that which the 
customer expected.85

The issue under consideration in 
Timeload was a contractual clause 
prima facie allowing termination 
on notice but without cause and 
how such a term operated within 
the boundaries of the applicable 
statutory provision. Further, Lord 
Bingham MR’s comments are 
clearly framed with reference 
to the prohibition contained in 
the statutory provision set in 
the context of an interlocutory 
injunction application and the 
threshold issue of whether there 
was a triable issue. 
In particular, the use of the word 
‘performance’ in the judgment 
is very clearly and obviously a 
reference to the same word in 
the statutory provision. It is, it 

is submitted, quite a stretch to 
extrapolate that statement as 
support in a very different context 
for the entirely different proposition 
that the invocation of contractual 
termination machinery (ordinarily 
for breach) constitutes an election 
at law to affirm and not terminate a 
contract, especially in the absence 
of any other supporting authority.
Returning to Dalkia, Clarke J 
recognised that whether exercising 
contractual rights or common 
law rights or both to terminate, 
the contract is in any case being 
terminated for the future and the 
effect of termination is the same 
whatever the basis:
He is not disentitled to rely on the 
latter [common law rights] on the 
ground that recourse to the former 
[contractual rights] constitutes an 
affirmation of the contract since 
in both cases he is electing to 
terminate the contract for the future 
(i.e. to bring to an end the primary 
obligations of the parties remaining 
unperformed) in accordance with 
rights that are either given to him 
expressly by contract or arise in 
his favour by implication of law.86

As such, as between the two 
streams of (contractual and 
common law) rights inter se, there 
can be no issue of election as 
between terminating or affirming 
the contract because they both 
achieve the same outcome, that 
is, the termination of the parties’ 
primary obligations unperformed. 
This position, as ‘signposted’ in 
Dalkia, is consistent with Australian 
appellate authority, and general 
legal principle. 
In The Progressive Mailing House 
Pty Ltd v Tabali Pty Ltd87 Mason J 
said:
Termination in the exercise of 
a contractual power is not an 
affirmation of the contract which 
debars the innocent party from 
suing for damages for breach 
on the ground of repudiation 
or fundamental breach. This is 

to advance a fresh (common law) 
claim for a refund of payments 
made, Shell sought to characterise 
its termination letter as accepting 
Centurion’s repudiation.
Tomlinson J had no difficulty 
finding that ‘the contract and 
the general law provided Shell 
with alternative rights’80 and held 
that ‘the letter as written plainly 
communicates an unequivocal 
election to terminate under clause 
3.1.8’.81 The obvious mistake 
as to an aspect of the grounds 
of termination did not derogate 
from this analysis, as Shell’s 
desire to extricate itself from the 
arrangements pursuant to its 
contractual rights was a perfectly 
feasible commercial approach/
outcome:
... it seems to me that a reasonable 
recipient of the Termination Letter 
in the place of Centurion would 
not regard it as implausible that 
Shell had simply decided to cut 
their losses and withdraw from 
the agreement on a basis which 
offered certainty that no further 
obligation would fall due for 
performance.82

FURTHER DISCUSSION
As noted, Peel83 cites Timeload 
v British Telecommunications 
Plc84 (Timeload) in support of the 
proposition that terminating under 
a contractual power is a mode of 
performance.
Timeload concerned a contract 
for the allocation by British 
Telecom ('BT') to Timeload of 
a telephone ‘freephone’ line 
and number. Clause 18 of the 
standard form contract permitted 
BT to terminate without cause 
upon one month’s notice, which 
provision BT invoked. Timeload 
applied for and was granted an 
interlocutory injunction restraining 
BT from terminating contending, 
relevantly, that by virtue of section 
3(2) of the Unfair Contract Terms 
Act 1977 (UK) BT was not entitled 
to rely on clause 18 to deliver a 
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In other words, for there to be an 
election between two inconsistent 
rights in the present context, 
one such right must be to affirm 
the contract or insist upon its 
continued performance according 
to its terms whereas the other right 
must be to terminate the contract.
If this is so and the doctrine of 
election arises only where the 
rights are inconsistent in the sense 
that exercise of one affirms the 
continued existence of the contract 
whereas the other terminates it, 
then when the choice is between 
termination of contract according 
to its terms or termination at 
common law, each involves a 
right to terminate with the result 
that neither is inconsistent with the 
other and the doctrine of election 
has no part to play.94

Accordingly, whether terminating 
under a contractual power or 
pursuant to common law rights, 
each involves a right to terminate 
(the opposite of affirmation—being 
the only other choice) with the 
result that neither is inconsistent 
with the other and hence the 
doctrine of election, as it applies 
to the choice between affirming or 
terminating, has no part to play.
Further, as Waters Lane95 
recognises, if the exercise of 
the contractual right did amount 
to an affirmation of the contract 
it is difficult to understand how 
the contract could ever be 
terminated—the contractual power 
endlessly ‘trips’ the termination 
‘circuit’.
The correct analysis, as set out in 
Waters Lane, reflects no more than 
a proper understanding of (a) the 
true nature of the election under 
consideration, and (b) the proper 
effect of terminating a contract for 
breach understood in the context 
of the conceptual apparatus 
of primary and secondary 
obligations—all well settled 
doctrines. It is surprising, therefore, 
that the view that invoking the 
contractual termination machinery 

might amount to an affirmation of 
the contract still retains any traction 
much less in some of the leading 
texts like Keating. Subsequent to 
Dalkia, the correct position has 
been recognised in English law in 
Newland Shipping and Forwarding 
Ltd v Toba Trading FZC.96 There, 
Mr Justice Leggat recognised that:
There was at one time a view that 
the exercise of a cancellation right 
involves treating the contract as 
still in force and therefore amounts 
to an affirmation of the contract. 
Since the object of exercising such 
a right is to terminate the contract, 
that would be a paradoxical result. 
… Amongst other developments, 
it is now clear law that acceptance 
of a repudiatory breach does 
not extinguish all the obligations 
created by a contract but 
only those primary obligations 
which define the performance 
characteristic of the contract (e.g. 
the sale and purchase of goods). 
Other secondary and ancillary 
rights and obligations which 
regulate the termination of the 
contract and its consequences 
or are otherwise as a matter of 
construction intended to survive 
termination are not affected. 
There is therefore generally no 
inconsistency between exercising 
a contractual right of cancellation 
and enforcing its contractual 
consequences on the one hand 
and, on the other hand, terminating 
the contract for a repudiatory 
breach. It follows that, where both 
rights are available, a party can 
generally elect to exercise both 
rights at the same time.97

However, Mr Justice Leggat said:
There can, however, be cases, 
of which the Dalkia case is an 
example, where exercising one 
of these rights is inconsistent with 
exercising the other because the 
consequences of their exercise 
conflict. In such a case a party 
who has a contractual right to 
cancel the contract and a right 
to terminate the contract under 

because the termination, so far 
from insisting on performance 
by the party at fault, brings to an 
end his obligation to perform his 
promise in specie.88

Waters Lane Pty Ltd v Sweeney89 
(Waters Lane) concerned a 
dispute about the termination of 
heads of agreement in respect of 
a proposed property development. 
One of the issues on the appeal 
was whether or not termination of 
the heads of agreement pursuant 
to a contractual power constituted 
an affirmation thereby preventing 
a termination at common law. The 
appellant’s contention was thus 
summarised by the court:90

The appellants further submitted 
that in a case where a party to a 
contract has the right to terminate 
that contract both at common law 
as well as pursuant to a provision 
of the contract itself, the exercise 
of the latter right is an unequivocal 
act constituting an election to treat 
the contract as remaining in force. 
In other words, the exercise of the 
contractual right to terminate is 
itself an affirmation of the contract 
for that right would not exist unless 
the contract remained in force. 
With respect, the argument is 
circular.
The Court of Appeal reviewed 
earlier authorities including The 
Progressive Mailing House Pty Ltd 
v Tabali Pty Ltd91 (above) and the 
following passage in Immer (No 
145) Pty Ltd v Uniting Church of 
Australia Property Trust (NSW):92

An act amounting to an election 
must be unequivocal. Where a 
contract can be terminated at the 
option of a promisee, the right to 
terminate is not necessarily lost 
by the promisee doing any act 
consistent with the continuance 
of the contract. If the act is also 
consistent with the reservation of a 
right to terminate in certain events, 
the right to terminate is not lost by 
the doing of the act.93

Following this review, the court 
then concluded:
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It is, however, possible, at least in 
theory, to envisage a circumstance 
where the consequences of 
the two streams of rights are 
so dramatically different; so 
fundamentally incompatible that 
the election concept is attracted 
and required at the moment of 
termination. However, that is, it is 
submitted, likely to be a rare case.
If the situation was as suggested 
in Newland Shipping many 
problems could arise. For 
example, what degree of ‘conflict’ 
is necessary to force a party, 
wishing to rely on both streams 
of (contractually agreed) rights, 
to abandon one of them at the 
time of termination? Is anything 
other than perfectly coterminous 
or congruent rights necessary to 
attract the required election. How 
is this reconciled with the law’s 
desire to give effect to the bargain 
made between the parties? Is a 
conflict between different rights 
or outcomes/remedies or both 
required? Further, it would place 
a very harsh burden indeed on 
the terminating party to second 
guess the court’s view whether or 
not an election is required at the 
moment of termination under any 
particular contractual regime—
something quite contrary to the 
parties’ expressed agreement. 
A party might erroneously feel 
compelled to make an election 
thereby abandoning a right later 
demonstrated to be unjustified. 
Outcomes which might ‘conflict’ 
in one sense are not necessarily 
mutually exclusive—the vesting 
of plant and machinery in the 
terminating party, as in Dalkia, 
to be used for completing the 
works along side the terminating 
party’s rights to claim damages 
for its loss of bargain (for 
example, completion costs) is an 
example. Indeed, the use by the 
proprietor of the contractor’s plant 
to complete the project might 
ordinarily reduce the contractor’s 
exposure to common law damages 
for the cost to complete.

The issue is perhaps analogous 
to alternative claims pleaded and 
pressed at trial and upon which an 
election is required at or prior to 
judgment. For example, a common 
law damages claim for the value 
of work done assessed under 
contractually agreed rates and an 
alternative claim upon a quantum 
meruit for the same work assessed 
on restitutionary principles. The 
quantum of the two claims is 
unlikely to be precisely the same 
as the claims are founded on 
different jurisprudential doctrines. 
Both claims can coexist until such 
time as an election is made or 
required—although as an issue 
of trial mechanics the party’s 
preferred outcome is usually 
expressed as such in closing 
argument/submissions.99

Further, in Shell Egypt, there was 
no impediment to Shell effecting 
a termination under both the 
contractual provision and at 
common law:
I can see no reason why Shell 
could not have served a notice 
which accepted the repudiatory 
breach as terminating the contract 
but in the alternative, in case 
they were wrong in asserting that 
Centurion were in repudiatory 
breach, exercised the contractual 
right to terminate afforded by 
cl.3.1.8 with or without reliance 
additionally upon cl.3.1.9.100

Shell was hoist by its own petard in 
that it unwittingly, and mistakenly, 
nailed its colours to the termination 
mast in a way that closed the door 
on other rights.
As the cases discussed in this 
paper reveal, once the innocent 
party has elected to ‘turn right’ and 
terminate the contract (contra, ‘turn 
left’ and affirm), its approach to 
invoking the contractual machinery 
and/or its common law rights 
might, unintentionally or otherwise, 
create a further fork in the ‘right 
hand’ road the innocent party has 
chosen to go down. 

the general law cannot exercise 
both rights and will necessarily 
have to elect between them. In 
accordance with general principle, 
to make a valid election, a party 
in this position must clearly 
communicate its choice to exercise 
one of the rights rather than the 
other.98

It is respectfully submitted this 
(second) passage is incorrect. 
The salient feature of Dalkia 
was a termination effected by 
express reference to a contractual 
right but silence about reliance 
on any common law rights in 
circumstances where the two 
streams of rights had markedly 
different consequences. It is 
recalled that the contractual 
termination in Dalkia resulted in 
payment of what was defined 
as the termination sum and the 
vesting of Dalkia’s plant in Celtech.
But that does not mean that both 
contractual and common law rights 
were necessarily not available to 
be pursued concurrently at the 
moment of termination—as is the 
purport of the above passage 
from Newland Shipping. On the 
contrary, Dalkia simply says 
that if the terminating party, 
at the moment of termination, 
chooses (whether advertently or 
inadvertently) to ignore a stream 
of rights which, if pursued, would 
produce a markedly different 
consequence to the rights in fact 
pursued then the party is taken to 
have made an election to abandon 
the non–pursued rights. It is no 
more than an application of fair 
mindedness and common sense. 
That is very different to being 
forced at moment of termination to 
choose between different bases of 
termination which might result in 
markedly different consequences 
‘because the consequence of their 
exercise conflict’. It is an example, 
it is submitted, of how correct and 
incorrect statements of principle 
can accompany each other in this 
area of law.
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contractual rights (albeit with the 
potential for markedly different 
consequences) were exercised 
together then the issue does not 
arise.
It is not difficult to envisage 
scenarios whereby a party seeks 
to recast its termination for reasons 
other than being mistaken about 
the applicability of the contractual 
grounds. For example, some 
time after a termination based 
on contractual grounds the 
innocent party may have a better 
understanding of the rights it had 
at common law, for example, a 
claim for loss of bargain and, 
preferring those rights, it might 
seek to retrieve those rights by 
reframing the earlier contractual 
notice as also effecting a 
termination at common law.
The foregoing analysis avoids the 
complexities involved with the view 
that the ‘affirmation’ supposedly 
inherent in invoking the contractual 
machinery can be avoided by, 
somewhat arduously, ‘splitting’ the 
timing of the acceptance of the 
repudiation and the (subsequent) 
delivery of the contractual notice/s. 
For example, [it states in] Keating:
It may, however, depend on the 
order in which the alternatives 
are effected. An acceptance 
of a repudiation followed in the 
alternative by a contractual 
determination expressed to 
be without prejudice to the 
acceptance of repudiation 
might achieve the contractual 
determination if there was held to 
be no repudiation to accept.103

Such a process is, it is submitted, 
ripe for error in its implementation 
by the innocent party—at least part 
of the practical problem identified 
in the cases is the room for error, 
and the consequences of that 
error, in drafting the termination 
notices, or, at the very least, further 
debate and the introduction of 
fresh avenues for impugning the 
termination. 

For example, if the first notice 
effecting a common law 
termination is effective then what 
of the subsequent contractual 
termination? This might be 
especially relevant where the 
contractual termination machinery 
involves, as is often the case, an 
agreed two–step show cause 
regime (as discussed in underlying 
observation 5 above). 
Ordinarily, the innocent party’s 
right to terminate might evaporate 
at the end of the show cause 
period because the recipient has 
responded adequately to the 
notice during the show cause 
period by, for example, the 
implementation of a satisfactory 
cure program. In the above 
scenario, the terminating party 
clings to the (earlier) common 
law termination, the other party to 
its (subsequent) comprehensive 
response to the show cause 
regime to which it was required 
by the other to respond. A party 
presented with a ‘fork in the road’ 
requiring an election becomes a 
spaghetti junction. 
Well–resourced parties will 
doubtless think of all sorts of 
ingenious arguments, for example, 
arguments based on the equitable 
doctrines of preclusion, especially 
given the high stakes involved 
for each party in winning the 
‘termination fight’. The application 
of basal legal principles ought to 
be free of such complexities.

CONCLUSION
The author has attempted to 
puncture the obfuscation and 
confusion surrounding the issues 
under consideration. It is pellucid 
that, on principle and authority, a 
contractual termination whether or 
not accompanied by a common 
law termination is not an affirmation 
of the contract. Termination 
pursuant to a contractual right 
and a termination pursuant to a 
common law right each have the 
same result, namely termination of 
the parties’ unperformed primary 

If so, that is an election involving 
a choice between, for example, 
terminating solely on reliance 
on contractual provisions or 
terminating on the basis of both 
common law rights and contractual 
rights which rights may or may not 
be coterminous. 
The innocent party might, for 
example, be motivated to adopt 
only the ‘contract path’ because 
the contractual right to terminate 
falls short of conduct amounting 
to a right to terminate at common 
law (it may not even amount 
to a breach),101 and/or the 
remedial outcome is favourable, 
for example, a payment of a 
liquidated sum102 in respect of a 
primary head of loss secured by 
an unconditional bank guarantee. 
That too might be an election but 
it is not an election in the exercise 
of a choice between affirming 
or terminating the contract. That 
choice has already been made 
and the innocent party is past that 
point—that (initial) fork in the road 
is in the rear view mirror.
It is clear then that two separate 
and sequential instances of 
election are under consideration. 
The first is an unavoidable election 
requiring a decision to either 
terminate or affirm the contract 
when confronted with an entitling 
breach/event. The second is a 
subsequent election following the 
earlier election to terminate which, 
if it arises, is brought about by the 
manner in which the innocent party 
chooses to effect the termination—
unlike the former election, it is not a 
necessary outcome of terminating 
per se. 
It requires (a) the potential for 
markedly different consequences 
(that is, the express terms of the 
contract must provide for this 
outcome), and (b) the manner in 
which the termination is effected 
must realise this potential by 
creating an inconsistency sufficient 
to attract the election concept. If, 
however, the common law and 
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7. Footnoted in Keating, 182 
(fn.370) as follows: ‘Dalkia 
Utilities Services Plc. v Celtech 
International Ltd [2006] 1 Lloyd’s 
Rep 599. See also Stocznia 
Gdynia SA v Gearbulk Holdings 
Ltd [2009] EWCA Civ 75 and Shell 
Egypt West Manzala GMBH v 
Dana Gas Egypt Ltd [2010] EWHC 
465 (Comm)’.
8. Footnoted in Keating, 183 (fn. 
371) as follows: ‘... [2006] EWHC 
63 at [144]. See also ... [2009] 
EWCA Civ 75 and ... [2010] EWHC 
465 (Comm).’
9. [1989] AC 788.
10. [2006] EWHC 63.
11. Kelly A, ‘Determining contracts: 
Contractual rights v common law 
rights’ Australian Construction Law 
Newsletter 83 April/May 2002, 48.
12. [1989] AC 788, 805.
13. Peel E ‘Affirmation by 
termination’ Law Quarterly Review 
Vol 125 [2009] 378, 383.
14. See, for example, Mazelow 
Pty Ltd v Herberton Shire Council 
[2002] QCA 119. See also the 
well–known passage by Lord 
Diplock in Gilbert–Ash (Northern) 
Ltd v Modern Engineering (Bristol) 
Ltd [1974] AC 689, 717.
15. Sargent v ASL Developments 
(1974) 131 CLR 634.
16. (1974) 131 CLR 634, 641. 
17. [1990] 1 Lloyds Reports 391.
18. 'The Kanchenjunga’ [1990] 1 
Lloyds Reports 391, 398.
19. [1980] AC 367.
20. Johnson v Agnew [1980] AC 
367, 398.
21. ‘The conceptual apparatus 
which has been built up for these 
purposes is formidable and 
confusing. Thus it is said that the 
effects of a breach depend (at 
least sometimes) on whether it 
is ‘fundamental’ or ‘goes to the 
root of the contract’; on whether 
it ‘substantially’ deprives a party 

of what he or she contracted 
for; on whether promises are 
‘independent’ or ‘concurrent’; on 
whether the performance of one 
party’s promise is a ‘conditional 
precedent’ to the liability of the 
other; or on whether the breach 
is one of ‘condition’ or only one 
of ‘warranty’’—GH Treitel, ‘Some 
problems of breach of contract’ 
(1967) 30 MLR 139. See also FMB 
Reynolds, ‘Warranty, condition 
and fundamental term’ (1963) 79 
LQR 534; JL Montrose, ‘Some 
problems about fundamental 
terms’ [1964] CLJ 60; JW Carter 
and C Hodgekiss, ‘Conditions 
and warranties: Forebears and 
descendants’ (1977) 8 Syd LR 31 
and FMB. Reynolds, ‘Discharge of 
contract by breach’ (1976) 92 LQR 
17.
22. It is more accurate to state 
‘terminate performance of a 
contract’.
23. Carter JW, ‘Termination 
clauses’ (1990) 3 JCL 90, 91 
where the author describes this 
classification as ‘on any analysis 
uncontroversial’. This tripartite 
classification was endorsed in 
Koompahtoo Local Aboriginal 
Land Council v Sanpine Pty Ltd 
[2007] HCA 61 by the majority 
(Gleeson CJ, Gummow, Heydon 
and Crennan JJ). However, the 
nomenclature and terminology 
used in the cases is not consistent 
and is often confusing. Further, 
Carter’s view has proved a little 
controversial, at least in respect of 
the third category (subparagraph 
(c))—the innominate term concept. 
In Koompahtoo, Kirby J, in a 
powerful dissenting judgment, 
preferred the test of breach of 
a non–essential term causing 
substantial loss of benefit. At 
[114]: ‘... thus a right to terminate 
arises in respect of (1) breach 
of an essential term; (2) breach 
of a nonessential term causing 
substantial loss of benefit; or 
(3) repudiation (in the sense of 
‘renunciation’)’ In adopting the 

obligations with the result that 
neither can be inconsistent with 
the other. In the result, no issue of 
election as between affirming or 
terminating can arise. The contrary 
view has resulted in a protracted, 
arduous and conceptually 
confused debate.
Quite separately, the authorities 
make it clear that in appropriate 
circumstances a party will be 
held to the consequences of its 
contractual termination if silent 
about its common law rights and 
the two bases result in markedly 
different consequences. However, 
that outcome, whilst it may be the 
product of an (often avoidable) 
election, is unrelated to an analysis 
based on the election concerning 
the prior (and unavoidable) 
threshold choice between either 
affirming or terminating (the future 
performance of) the contract.
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INTRODUCTION
Due to rapid socio–economic 
expansion, Australia has begun to 
face new pressures that coincide 
with new developments. As a 
result of new developments, the 
history and culture of a place 
can be lost in the construction 
process. Planning and design for 
these developments appear to 
focus around advanced ‘modern’ 
building and the demolition 
or drastic restructuring of old 
buildings and invasion of sites 
with historical or cultural value is 
often a consequence.1 Across 
Australia there are various state 
based and federal legislation that 
affords protections for buildings 
and sites of historical and cultural 
significance, however these 
protections only extend so far.2 
This paper will explore how a 
purely regulatory approach to 
planning and development is not 
enough to afford protection for 
buildings and sites of historical 

and cultural significance and 
instead, focus should be afforded 
to a strategy surrounding 
community involvement through 
cooperation and consultation in 
the planning and development 
projects in order to find a positive 
equilibrium.3

This paper will first explore the 
University of Melbourne’s new 
Student Precinct project to 
demonstrate the effectiveness of a 
community involvement approach 
within a planning and development 
stage of construction works with 
a focus on buildings. This will 
be compared to the demolition 
of the Corkman pub in Carlton 
(situated in close proximity to the 
university) to illustrate how little to 
no community involvement within 
the planning and development 
stage has led to consequences 
for not only the community, but for 
the builders themselves. Further, 
despite the legislative reforms 
to construction legislation that 
the Corkman case motivated, a 
regulatory approach is still not 
enough to protect buildings and 
even less so, sites of historical and 
cultural significance today. Thus, 
to conclude, this paper will explore 
sites and how in general, there are 
even less regulatory protections 
for them when they are sought out 
for development. Because of this, 
it is extremely important to have 
community involvement in the 
planning and development stages 
of the construction works. Here, 
the Western Highway Upgrade 
and the negative effects this has 
had on the Aboriginal community 
will be analysed in order to explore 
this further. 
The building industry is highly 
regulated, and more regulation is 
not necessarily the way forward 
for protecting buildings and 
sites of historical and cultural 
significance. Therefore, the key 
to protecting that which is valued 
within the community, is to ensure 
involvement with the community—a 

cooperative approach within the 
planning and development stage 
of construction works. 
Construction law is full of complex 
legal and factual issues that arise 
within the construction process.4 
Further, construction law issues 
arise at varying degrees including 
licensing laws, public duties, 
and issues specifically unique to 
construction project delivery.5 It 
is important to explore how the 
planning and development stage 
of construction works can have 
severe effects on the community 
and environment in which it 
choices to proceed on. Especially 
where historic and culturally 
significant buildings and sites are 
involved.

CURRENT REGULATION 
OF BUILDINGS AND 
SITES OF SIGNIFICANCE 
IN VICTORIA
As a result of complexity within the 
building and construction industry, 
it is very highly regulated. Across 
Australia, there are hundreds 
of Acts and Regulations that 
govern the process of planning, 
constructing, completing, and 
maintaining construction works.6 
Construction projects are often 
very expensive, resource heavy, 
and take copious amounts of 
time to complete. Whether or 
not to renovate or demolish a 
present construction is one of the 
first things the build and design 
team would deliberate when 
commencing the planning and 
development of a new project. 
In this deliberation, questions 
surrounding money, resources, 
and timing are all factors 
addressed. It may be decided 
to renovate the building or site 
because it will save money, 
resources and time. However, 
the aforementioned may also be 
the reasons why demolishment or 
drastic restructuring of a building 
or site is the best decision as the 
risk of unexpected complications 
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that can arise is too high. Where 
a building or site has historical or 
cultural significance difficulties 
can arise as to what can legally be 
done with the building or site. 
Across Australia, all levels of 
government regulate and protect 
buildings and sites of significance 
in different ways. In Victoria, the 
Planning and Environment Act 
1987 (Vic),7 and the Heritage 
Act 2017 (Vic)8 afford the most 
regulation and protection for 
buildings specifically of historical 
and cultural significance. There 
is little protection that is specific 
and explicit afforded for sites of 
the same kinds of significance. 
Additional protections can also 
be granted under recognised 
lists; however, these levels 
of protections do vary quite 
significantly and not all afford 
adequate legal protections.
By ‘protection,’ this paper 
refers to how a building or site 
is acknowledged, preserved 
and treated by developers 
and construction workers 
in accordance with current 
regulations and guidelines. 
Often, as aforementioned, these 
protections are in place because 
a building or site holds a certain 
value within a community, and 
it is important that planners and 
developers acknowledge this 
importance.

PLANNING AND 
ENVIRONMENT ACT 1987 
(VIC)—COUNCIL HERITAGE 
OVERLAYS
Some key objectives in the 
Planning and Environment 
Act 1987 (Vic) (Planning and 
Environment Act) is to provide for 
the protection of natural and man–
made resources, and to conserve 
and enhance buildings, areas, or 
other places that are of aesthetic, 
architectural or historical interest 
or are of special cultural value.9 
It is one of the most prominent 
acts affording legal protections 

for buildings and sites of historical 
significance. Specifically, council 
heritage overlays are protected 
through Planning Schemes in all 
municipalities across Victoria, and 
it is the Planning and Environment 
Act that gives councils this 
power.10 A council heritage overlay 
allows for protections on buildings 
and sites that are recorded 
with the local council as having 
historical and cultural significance 
within the community. 
This order of protection helps to 
uphold the expectations of the 
community by ensuring that the 
building or site is not destroyed 
or heavily altered without 
consultation. 
An overlay of this nature aims to:
• conserve and enhance places of 
natural or cultural significance;
• conserve and enhance elements 
that contribute to the significance 
of those places;
• ensure development does not 
adversely affect the significance; 
and 
• conserve places by allowing 
a use that would otherwise be 
prohibited if this would assist 
with the overall conservation of 
the significance of the particular 
place.11 
A planning permit is generally 
required to work on buildings or 
sites with a heritage overlay placed 
upon it by council.12 
For example, for the Yarra 
Council in Victoria, some of the 
main objectives in addition to 
the overlay aims above are to 
conserve the historic fabric and 
maintain the integrity of places 
with significance, to encourage 
the preservation, maintenance, 
restoration and where appropriate, 
reconstruction of those significant 
places, and to ensure the 
adaptation of heritage places is 
consistent with the principles of 
good conservation practices.13 

With the Yarra Council’s own 
objectives outlined in addition to 
state regulations, the importance 
of ensuring the ultimate protection 
of buildings and sites is stressed 
further. However even with 
protections such as heritage 
overlays on buildings and sites 
there have still been issues with 
buildings specifically, being 
negatively altered or in extreme 
cases demolished. Thus, proving 
the point that regulation is not 
enough to protect that in which has 
historical or cultural significance. 
This will be discussed further in 
relation to the Corkman pub.

HERITAGE ACT 2017 (VIC)
The purpose of the Heritage 
Act 2017 (Vic) (Heritage Act) 
is first and foremost, to provide 
protection and conservation of the 
cultural heritage of the state, and 
to establish a Victorian Heritage 
Register for the registration of 
places and objects.14 The Victorian 
Heritage Register arising from the 
Heritage Act is legally binding, 
which means that it provides 
legal protection for that in which 
is considered to be historically or 
culturally significant to the state 
of Victoria.15 Where a building or 
site is considered to be important 
for the community and its 
history, the Register will provide 
protection and acknowledgment 
of its aesthetic, archaeological, 
architectural, cultural, scientific, 
and social significance.16 
Anyone can apply for a building 
or site to be added to the 
Register in Victoria and then it 
is up to the Heritage Council of 
Victoria to make the final decision 
as an independent statutory 
body according to a particular 
assessment criteria.17 The 
assessment criteria is quite broad, 
yet it can be hard to prove how 
something falls within the specific 
classifications. For assessing 
the significance of landscape 
(including sites) specifically, 
the Heritage Council has also 
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published guidelines to assist in 
explaining what is considered 
in order to be acknowledged as 
having significance.18 As a result 
of being one of the first universities 
in Australia, the University of 
Melbourne has quite a number of 
its buildings recognised on the 
Victorian Heritage List for their 
historical and cultural significance. 
These include: (a) Wilson Hall; (b) 
the Old Arts building; (c) the Law 
School building; and (d) the Old 
Quadrangle.19

There are no buildings within the 
university’s new Student Precinct 
that are protected on the Heritage 
List or any other recognisable 
list for that matter. However, the 
buildings are accepted among the 
community as being historically 
and culturally significant. 
Specifically, the buildings in 
question are: (a) the 1888 building; 
(b) the Frank Tate building; and (c) 
the John Smyth building.20

This will be discussed further.

ADDITIONAL 
PROTECTIONS—
NATIONAL TRUST 
HERITAGE REGISTER
The National Trust Heritage 
Register is the most 
comprehensive heritage register in 
Victoria covering not only buildings 
but also trees, landscapes, 
gardens, and public art.21 However 
unlike the Heritage Register it has 
no statutory power and thus many 
decisions made are not legally 
binding and can be overridden. 
Despite this, anything that is 
recognised by the National Trust 
Heritage Register as being of 
historical or cultural significance is 
highly respected, and the Register 
is often consulted by statutory 
bodies as to what can or should be 
done in regard to development. 
For instance at the University of 
Melbourne, the Baillieu Library 
and University House are among 
a few buildings on the Parkville 
campus that are recognised 

on the National Trust Heritage 
Register.22 Renovations have been 
made to these two buildings over 
the years, however there has not 
been anything too drastic as to 
interfere with the significance of 
the buildings. They still appear 
to remain relatively intact. Where 
anything drastic was to be 
proposed the local community and 
moreover, those that have studied 
at the university or continue to do 
so, would not welcome this lightly 
without consultation in the planning 
and development stage of a 
project.

CONCLUSION ON 
CURRENT PROTECTIONS
As stated, there are buildings 
within the new Student Precinct 
that are not officially registered 
as heritage buildings under any 
of that in which was discussed 
above. This being said, the 
Planning and Environment Act 
does afford general and broad 
protections. The buildings 
affected by the Student Precinct 
project, as will be explored more 
in–depth, still hold historical and 
cultural significance within the 
community (those being students, 
faculty, and professional staff). 
Developers can be made aware 
of this where the direct community 
are consulted within the planning 
and development stage of the 
construction works and this is 
exactly what has successfully 
happened.

GAPS IN REGULATION 
THAT THREATENS 
BUILDINGS AND 
SITES OF HISTORICAL 
SIGNIFICANCE
There are buildings and sites that 
are recognised in the community 
as having historical or cultural 
significance in the way they look 
or as a result of how it was used 
or lived in. However, they are 
not considered to be specifically 
monumental and thus, cannot be 
considered on any recognisable 
list that affords legal protections. 

This is a major barrier that these 
buildings face as essentially, 
they can be legally demolished 
or restructured by a building or 
construction company at the cost 
of the community—the historic and 
cultural significance being lost in 
the process. For sites, it can be 
more difficult to prove significance 
as a direct result of them being 
mostly intangible. 

CASE STUDY
THE UNIVERSITY OF 
MELBOURNE—STUDENT 
PRECINCT PROJECT
The University of Melbourne’s new 
Student Precinct is a development 
to provide students with services, 
facilities, and spaces for studying 
and relaxing in a central location 
of the university. Within the project, 
the 1888, Frank Tate, and John 
Smyth buildings are all affected by 
the development plans. None of 
the buildings are protected on any 
recognisable list, however they are 
recognised among the university 
and the community as being 
significant. Each of these buildings 
have their own distinct history and 
all age back to the university’s 
earlier days. 
Throughout the Student Precinct 
development, the John Smyth 
building, located off Swanston 
Street, has been entirely 
demolished in order to vacate 
space for the considerable part 
of the university’s new Student 
Precinct. This was the only 
substantial building demolished in 
the project.23 Historically, the John 
Smyth building was an education 
building for predominately science 
and arts.24 
The 1888 and Frank Tate buildings 
have remained intact. 
The 1888 building (also known 
for being the former Teachers’ 
College) had many purposes, the 
main purposes being a boarding 
school for University High School 
in 1893 and later, a training 
institution for teachers in 1900.25 
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This building is quite visibly one of 
historical and cultural significance 
for its primary development was 
that in the very early days of the 
university and reflects the Victorian 
architecture of its time. 
The Frank Tate building (also 
known as the 1939 Building) 
was originally constructed as the 
Melbourne Teachers’ College 
Gymnasium by Percy Everett, a 
state government architect that is 
responsible for numerous public 
buildings throughout Victoria.26 
Published on the Student Precinct 
project portal, the Frank Tate 
building has been described as 
a ‘solid example of the Streamline 
Moderne Architecture style which 
borrows from Deco influences’,27 
demonstrating that historical 
and cultural significance of the 
buildings architecture. 
The architecture of these old 
buildings demonstrates on a visual 
level that they are significant, and 
this can be easily accepted by 
those in the community. However, 
what also makes them significant 
is how the buildings were used 
and lived in. This shows that 
historical and cultural significance 
can also have intangible value and 
it is that in which the community 
places upon it. This is an idea that 
will be more thoroughly discussed 
when exploring the historical and 
cultural significance of sites.
The University of Melbourne 
labelled the development of the 
Student Precinct as a ‘co–creation’ 
project. This means that the project 
is committed to co–creating in the 
planning and development stage 
with students as partners.28 This 
methodology encourages the 
exchange of ideas and knowledge 
and requires commitment and 
cooperation by all parties in order 
to ensure that as many needs and 
wants from the student community 
are achieved.29 Students were 
involved with the governance, 
design, and activation of the space 
throughout various co–creation 

activities and events.30 To date, 
over 5500 students have already 
been involved in the process.31 
The university has also been very 
transparent with their Student 
Precinct plans, publishing various 
amounts of information online.32

This being said, the University of 
Melbourne has not always had 
so much community involvement 
within its various construction 
projects. For instance, it did not 
engage architects, let alone the 
community, for the University 
Square project.33 Instead, the 
university signed a development 
agreement with a large 
construction and development 
group that covered both design 
and construction of the project 
and picked a contentious location 
for the development.34 The 
location required demolition of 
two terrace houses and other 
buildings, and partial demolition of 
additional buildings in order for the 
development to go ahead.35 
The National Trust, the Carlton 
Residents Association, and the 
Melbourne City Council were 
among many that objected 
against the construction works.36 
With all the negative attention 
and disagreement this project 
gathered, the university seems 
to have learnt the importance of 
including the community in the 
planning and development stage 
of the construction works.
This paper proposes that it was 
the various consultations within the 
Student Precinct project, including 
those with the direct student 
community, that ran throughout the 
planning and development stage 
of the construction works that led 
to the decision to demolish the 
John Smyth building, and retain 
the 1888 and Frank Tate buildings. 
Essentially, if the builders and 
developers on the project wanted 
to demolish all of the buildings 
then they could have as there are 
no specific regulations barring 
them from doing so. 

This is troublesome as it shows a 
substantial hole in the regulation 
surrounding the demolishment of 
buildings in Victoria. Even for those 
that are considered within the 
community to hold significance. 
Lack of specific regulation within 
this area provides a space for 
builders and developers to take 
more risks, even where this may 
include demolishing buildings. 
Prior to 2016 there were not even 
any existing criminal penalties 
or sanctions for builders or 
developers who knowingly do the 
wrong thing in their construction 
works. For instance, where there is 
a community acknowledgment of 
a buildings significance and this is 
disregarded by those contracted 
for development on that space. 
The lack of criminal penalties 
changed when the Corkman pub 
was demolished in 2016 and this 
will now be discussed.

CASE STUDY
CORKMAN IRISH PUB 
(‘CARLTON INN’)
A prominent example of a recent 
illegal demolishment was the 
iconic Melbourne pub in Carlton 
called the Corkman Irish Pub (or 
formerly, the ‘Carlton Inn’). The 
Corkman pub survived almost 
160 years and was an example 
of a building recognised for its 
historical and cultural significance 
that was not on the Heritage List. 
However, it did have council 
heritage overlay in the Melbourne 
Planning Scheme.37 This means 
that it was recorded with the 
council to have value within the 
local community and thus needed 
to be protected.38 This listing was 
at a local level under a planning 
overlay which gave it various 
statutory protections.39

The Corkman was illegally 
demolished in October 2016 
by Stefce Kutlesovskki, Raman 
Shaqiri, and company that owns 
the property (the aforementioned 
both being directors).40 
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There was no planning permit for 
the demolition, in contravention of 
the Melbourne Planning Scheme 
and the Planning and Environment 
Act.41 From the Victorian Building 
Authority (‘VBA’) and the City of 
Melbourne jointly, there were over 
16 charges against those involved 
with the demolition including—
demolishing without a permit, 
failing to comply with an order to 
stop building work, carrying out of 
demolition work while unregistered 
and contraventions of planning 
legislation.42 The developers and 
the company pleaded guilty to 
various charges and the court 
ordered millions to be paid. 
Sue Eddy, Chief Executive of the 
VBA, expressed the seriousness 
the community views illegal 
building work.43 Eddy stated 
that the court’s decision was an 
important one for Victoria’s building 
industry and that the decision 
sends a signal to all developers 
that the VBA will not tolerate illegal 
building work—especially where 
profits are put ahead of safety 
and the public interest.44 This 
acknowledges the seriousness 
of losing a significant part of 
the communities history and the 
difficulties faced when regulating 
construction works in regards 
to that in which is regarded as 
historically or culturally important 
within the community. 
The city of Melbourne’s Lord 
Mayor, Sally Capp, stated that like 
many other ‘Melburnians’ she too 
was disappointed to find out that 
an iconic piece of Melbourne was 
destroyed, and that she was also 
confident that the court’s decision 
will send a message that it is not 
acceptable to unlawfully destroy 
historical buildings.45 The pub 
was a popular gathering place 
for the community—students and 
local residents alike, and a live 
music venue. The pub has been 
referred to as a ‘good example 
of the Victorian period within its 
architecture’.46 The demolishment 

of the pub shows how easily a 
construction company can take 
away an iconic part of history from 
the community. 
There is argument to say that if 
there was community involvement 
from the outset, within the planning 
and development stage, then it 
would have been made clear to the 
builders and the company that the 
pub held wide community value 
and should not be demolished.47 
Further, if a full application was 
submitted in order to gain approval 
for the demolition of the pub, it is 
highly unlikely that it would have 
been approved.48 The builders 
instead, most likely would have 
gained a licence for the retention 
of the historic façade of the pub.49

Following the demolition of the 
Corkman pub, the government 
introduced the Building 
Amendment (Enforcement and 
Other Measures) Bill 2016 (Vic) in 
order to amend the Building Act 
1993 (Vic) and Domestic Building 
Contracts Act 1995 (Vic) to provide 
further and more direct protections 
for significant buildings and to 
provide penalties for those who 
knowingly undertake demolition 
work without a permit and not in 
accordance with the Building Act 
regulations or other relevant issued 
permits.50 
It will be noted here that there was 
nothing introduced or mentioned 
around community involvement 
in the planning and development 
stage of construction works.51 In 
the Minister for Planning’s second 
reading speech he stated the 
importance of reform in Victoria’s 
building system and that in light 
of the Corkman incident, current 
offences in the Building Act that 
provide for fines alone was not 
sufficient enough as a deterrent for 
those in the building industry that 
knowingly do the wrong thing.52 
The Minister outlined there would 
be indictable offences created to 
apply in particular circumstances. 

One of these circumstances 
being when building work is being 
undertaken where the person 
doing so knows that a building 
permit is required, and the second 
being where building work is being 
undertaken not in accordance with 
the Building Act, Regulations, or 
relevant issued permits.53 
For the first time, there are now 
terms of imprisonment attached 
to these offences. Further, where 
found guilty of one of these 
indictable offences, provisions in 
the Confiscation Act 1997 (Vic) will 
also apply in order to ensure that 
those who commit them, cannot 
profit from their wrongdoings. 
The Bill also provides for stronger 
injunction powers where the 
court will be enabled to make any 
orders it considers appropriates 
to address a contravention or 
potential contravention.54 The 
court here could restrain illegal 
building work or demolition, require 
previous work to be performed 
before other work, or order a 
building to be rebuilt. 
The various recent amendments 
within legislation concerning the 
building industry is beneficial in 
that they provide a deterrence 
for those contemplating doing 
the wrong thing and promote 
the importance of satisfying 
all aspects required within 
construction works.55 However 
these amendments alone do not 
do enough to actively protect 
buildings let alone sites of 
significance. In recent news, the 
developers have made a deal 
with the Andrews government to 
clear the area and temporality 
turn the site into a park before 
commencing construction of a 
building potentially 12 levels high.56 
Thus, profiting from their illegal 
demolishment in the end as the 
new planning law does not apply 
to them. It is a little disappointing 
that there was an agreement 
reached and this did not proceed 
to a hearing as it really could 
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have set a strong precedent 
for future cases surrounding 
heritage buildings. Further, it is 
disappointing that there has been 
no attempt to actively reconcile 
or consult with the communities 
affected by the demolishment, 
especially now with the news 
of a potential 12 level building 
replacing the once renowned and 
loved Corkman pub.

CASE STUDY
WESTERN HIGHWAY 
UPGRADES
It is arguably easier to afford 
protections for that in which 
is tangible than to deliberate 
protections for that in which is not. 
This paper argues that historical 
and cultural significance is not 
only about that in which you 
can visually see, but about that 
in which is accepted within the 
community as being significant 
as a result of life, activity and 
spiritual values conducted on and 
connected to a site. 
The law seems to be most 
comfortable governing that 
in which it is familiar, and it 
is problematic that the same 
people that write the laws of this 
country are the same people that 
determine what can be classed as 
having historical or cultural value 
and thus, offered protection. As 
a result of this, local councils and 
construction unions, companies, 
and organisations need to ensure 
that they recognise the value in 
community involvement in the 
planning and development stage 
of construction works.
Around two years ago, VicRoads 
bought land in outer Victoria in 
order to prepare for upgrades to 
the Western Highway between 
Buangor and Ararat.57 Within 
the planning and development 
stage it has been outlined that 
over 3000 trees, and some said 
to be over 800 years old,58 will 
need to be removed. Many of 
these trees hold historical and 

cultural significance for the Djab 
Wurrung people specifically, and 
other Aboriginal groups as scar 
trees, birthing trees, and culturally 
modified trees.59 The birthing 
trees specifically have said to be 
a place where over 10,000 babies 
were born within the hollow.60 
Demonstrating that the site holds 
more than just the trees as some 
may view, but a history; a lived 
spiritual experience. 
News of the demolishment of 
the trees has invoked mass 
protest to the development. Nigel 
Powers, the project director of 
North Western Projects, has 
expressed that they would work 
closely with their contractor, an 
environmentalist specialist, in the 
removal of the trees.61 However, 
this is only in regards to minimising 
the project's environmental impact 
not necessarily to protect and pay 
tribute to Aboriginal historical and 
cultural significance of the trees. 
It is acknowledged that it is the 
federal government that has 
overriding jurisdiction on issues 
surrounding Aboriginal heritage,62 
however, Victoria does have its 
own [legislation] to refer to. The 
Aboriginal Heritage Act 2006 
(Vic) outlines that it is an offence 
if a person knowingly does an 
act that harms Aboriginal cultural 
heritage,63 and it is an offence if 
at the time the act was done, the 
person knew that the thing harmed 
was Aboriginal cultural heritage.64 
Therefore alongside this, and 
so much community angst, it 
is difficult to comprehend how 
this project is able to continue.65 
Perhaps there is not enough 
community pressure? 
It has been outlined that there 
has been consultation with two 
Registered Aboriginal Parties 
(the Wathaurung Aboriginal 
Corporation and the Martang Pty 
Ltd) and the Parties would have 
to approve a Cultural Heritage 
Management Plan prior to 
construction commencing.66 

Further, it has been outlined that 
there have been traditional owner 
groups that have consented to the 
works.67 
In February 2019, Victorian 
Transport Minister Jacinta Allan 
did announce that the route for 
the highway would be changed 
in order to protect two significant 
birthing trees.68 However there has 
been a call for the entire area to be 
protected. It is uncertain exactly 
what stage the project is at now, 
but as the news media is reporting 
more on the issue, more people 
from the community are expressing 
their concerns and urging for this 
site to be protected.69

Perhaps where the project took 
the same kind of approach as the 
University of Melbourne in their 
planning and development stage 
of the new Student Precinct there 
would be less resistance from 
certain communities. It seems that 
there was not enough consultation 
and community involvement 
from the outset of the Western 
Highway Expansion project. This 
is surprising considering as this is 
such a large project ultimately for 
the public.

RECOMMENDATIONS
This paper acknowledges 
that there is a role for onerous 
legislation provisions in the 
building and construction industry. 
However additionally, there is also 
space within this for community 
involvement in the planning and 
development stage of construction 
works. 
Planning decision influence many 
aspects of our lives—from the 
transport we take to what we do in 
our leisurely time. 
Planning schemes are developed 
in order to control land use and 
development and to ensure 
protections and conservation 
of land in a place in order to 
represent the interests of the 
present population to the future 
populations.70 
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The building and construction 
industry is a complex and detailed 
area of work, costing large sums of 
money, taking extensive amounts 
of time, and involving copious 
amounts of expertise.71 There is 
a lot that can go wrong and the 
negative implications this can have 
on the many people involved in the 
project is serious. It is no wonder 
that it is highly regulated. 
However, it is interesting to see 
that in such a highly regulated 
area of work, there is still so 
much confusion about how to 
address buildings and sites of 
historical and cultural significance. 
As previously demonstrated, 
buildings and sites of significance 
are regulated on both a federal 
and state level depending on 
the significance of the place in 
question. Further, where a building 
or site has not been registered on 
some kind of recognised list, it is 
harder for them to be afforded any 
kind of protection.

THE IMPORTANCE 
OF COMMUNITY 
INVOLVEMENT 
It is important for the community, 
be that direct or indirect, to know 
what is happening in relation to 
something considered to them 
to be significant and to have 
an active say on the project 
that is being undertaken. This 
does not necessarily have to 
be legislated at either a federal 
or state level but there can be 
strong regulatory measures 
through local councils, community 
organisations, and building and 
construction companies, unions, 
and industries.72 
It is also important for the building 
or construction company to be 
aware of community wants and 
needs, and how the planned work 
will affect those with links for their 
own success. 
Community involvement can not 
only generate new ideas but can 
enhance and improve existing 

ideas.73 Different communities 
have different wants and needs, 
and where these are identified 
within a consultation process, 
can then be addressed within the 
overall project. Thus, the likelihood 
of challenges towards the projects 
may reduce. 
With infrastructure comes 
economic growth, community 
empowerment, and improved 
community relations and quality 
of life within a neighbourhood.74 
Without community involvement 
in a building or construction work 
project from the outset, it can be 
difficult to grasp support at the 
project’s completion. This being 
that the community is hesitant 
to welcome and be involved in 
the new development. Further, 
difficulties can arise throughout 
the term of the project that 
generates delays and a loss 
of money. Lawsuits may be 
filed, or complaints lodged in 
regard to the work, and negative 
comments in regard to the 
project could generate leading to 
non–acceptance, reluctance, or 
resistance of the final result.75

THE VISIBILITY 
OF COMMUNITY 
INVOLVEMENT
Community involvement can adopt 
various forms but most popularly, 
would involve different qualitative 
research methods such as focus 
groups and interviews. Community 
participation should be seen as 
equal value in the project, and 
participants should be adequately 
informed of the details of the 
project. Successful community 
involvement is based upon 
information and dialogue, and 
only an informed community can 
be part of the decision–making 
process. 
Further, where there is a better 
understanding of the construction 
work the community will be more 
likely to support the project. 
The project can hold public 

meetings, publish local media 
announcements, and provide 
accessible information for those 
in the community in order to 
show transparency and honesty 
throughout the development. 
Depending on the project, 
specialised and even independent 
people might be included in 
order to offer their expertise in 
particular aspects of the project in 
an un–biased way. This can show 
the community that the project 
has enacted its own checks and 
balances in order to provide an 
honest development that has taken 
into account various community 
factors. 
There are many developments 
throughout Victoria that have 
engaged with the community in 
the various ways as listed above 
in the planning and development 
stage of construction works. This 
has even been for projects that do 
not necessarily concern buildings 
or sites of historical or cultural 
significance. 
This shows that a community 
involvement approach is a 
welcomed idea within the 
construction industry no matter 
what the subject matter. However, 
it is noted that many of these 
projects involving the community 
are large and often government 
funded. For instance, the Level 
Crossing Removal project,76 and 
the Metro Tunnel project.77 This 
is most likely because the main 
objective of these projects are for 
the community. Thus, they must 
adhere to the direct needs of the 
community. 
Comparatively, a privately–owned 
construction project would have 
different objectives. One of those 
objectives being money. This issue 
directly is beyond the scope of this 
paper. A community involvement 
model such as that in which is 
followed through large government 
projects may be a model for 
local councils and construction 
companies to adopt.



 AUSTRALIAN CONSTRUCTION LAW NEWSLETTER #189 NOVEMBER/DECEMBER 2019   41

ISSUES TO CONSIDER
Where the community is involved 
with a project, there is a real 
and unavoidable possibility 
of disagreement among the 
parties on different elements 
of the project thus leading to 
further complications within the 
project as a whole. For instance, 
community thoughts and opinions 
as to aspects of the project are 
not binding on the building or 
construction company. 
Therefore, the building or 
construction company or group do 
not have to agree with all in which 
arises from community input and 
do not have to act or incorporate 
any of which has been discovered 
in consultation processes. 
However, it will be noted here that 
it is not in a business’s interest to 
go ahead with a project with little 
to no regard of the findings sought 
out in the planning stage from 
community involvement. This could 
be seen as a waste of resources 
and time where intentions are not 
genuine as to the importance of 
the project within the community. 
It would be in a business’s interest 
to cooperate with the community 
and come to a mutual agreement 
on the ‘larger scale plans’ of the 
project. 
For buildings, these ‘larger scale 
plans’ could be surrounded 
around the structural appearance. 
For sites, these could be 
surrounding the purpose of the 
site, or what is to be built and how 
it is to be built. 
Coming to a mutual agreement 
is often difficult, especially when 
there’s a power imbalance or 
difference between parties—with 
this difference being situated 
around alternate party objectives 
and goals. Here, there could be 
an extended policy to appoint an 
independent third–party to help 
mediate the difference. 

CONCLUSION
Strict regulation within the 
building and construction 
industry is needed. However 
as demonstrated, it may not be 
enough to protect buildings and 
sites of historical significance—
especially when illegal action can 
still have a hand in the destruction 
or serious alteration of a building or 
site. The planning and developing 
stages of construction works need 
to be more heavily scrutinised as 
it is an important policy question 
for construction law as an 
interdisciplinary area of study. 
By ensuring community 
involvement in the planning 
and development stage of 
construction works, the history of 
buildings and sites can be more 
adequately protected. This assists 
in addressing the wants and 
needs of the community to which 
the construction works directly 
affect. History is an integral part 
of humanity and it is important 
for that in which is valued in a 
community to be recognised in 
the construction industry and this 
can only happen with cooperation, 
consultation, and communication.
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An earlier draft of Kassie McAlear’s 
article was submitted as part 
of coursework undertaken for 
the Juris Doctor at Melbourne 
Law School, The University 
of Melbourne. Published with 
permission.
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INTRODUCTION
While media attention surrounding 
combustible cladding has begun 
to wane, the construction and 
insurance industries continue to 
deal with the significant ongoing 
consequences of the issue.
Governments across Australia are 
grappling with updated regulations 
for future construction and also 
the coordination (and funding) 
of remedial works to ensure that 
existing buildings do not pose an 
unacceptable risk to safety.
The issue of funding remedial 
works remains contentious with 
the Commonwealth government 
firmly maintaining the position that 
building regulation is an issue that 
falls squarely within the remit of 
individual state governments. 
As a consequence, a varied 
approach has been adopted 
across the country.
In the circumstances, we have 
reviewed the current status of 
each response adopted by the 
different state governments across 
Australia.

NEW SOUTH WALES
The New South Wales government 
Cladding Taskforce is continuing 
its audit of all relevant buildings 
across the state. Most recent 
estimates indicate that over 500 
buildings have been identified as 
‘high–risk’.
The process adopted in New 
South Wales is that buildings 
identified by the Taskforce are 
referred to the relevant local 
Council which, in turn, issues 
a Fire Safety Order that, where 
necessary, requires remedial work 
to be undertaken at the cost of the 
building owner.
To date, the New South Wales 
government has not announced 
any funding to assist with the 
remedial works.

Going forward, the New 
South Wales government has 
commenced a Parliamentary 
Inquiry into building regulations 
which is expected to produce a 
report by 14 February 2020.

VICTORIA
The Victorian Cladding Taskforce 
and the City of Melbourne are 
carrying out a state–wide audit 
to identify all buildings with non–
compliant cladding.
As of July 2019, 2,227 buildings 
had been inspected with 72 
buildings categorised as imposing 
an ‘extreme risk’ and 409 buildings 
categorised as imposing a ‘high 
risk’.
The Victorian government is the 
only government in Australia that 
has announced some funding to 
assist with remedial works. The 
funding package was initially 
announced at $600 million (with 
an invitation to the Commonwealth 
government to chip in half of that 
amount). With that invitation having 
been politely declined by the 
Commonwealth government, the 
Victorian government announced 
plans to make up the $300 million 
short fall (over the next five years) 
by imposing an increased levy on 
building permits on larger projects.
The funding will be applied to carry 
out remedial works to buildings 
deemed high or extreme risk, with 
the program overseen by Cladding 
Safety Victoria.

SOUTH AUSTRALIA
The South Australian government 
is implementing a state–wide 
audit, delivered over three stages. 
The first two stages involved 
identification of buildings with 
potentially non–compliant cladding 
followed by a more detailed 
investigation of those buildings. 
The final stage will involves 
carrying out remedial works to 
those buildings identified during 
stages one and two.
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The ABC reported back in August 
2018 that 1,117 buildings were 
identified during stage one and 
that (nearing completion of stage 
two), 47 buildings had been 
identified as requiring remedial 
works to improve fire safety.

TASMANIA
An audit carried out by the 
Tasmanian government and 
completed in January 2018 
identified 43 buildings in the state 
that warranted further investigation. 
Those further investigations 
concluded that only one building, 
the Launceston General Hospital, 
required rectification works. Those 
works have now been completed.
There has been some criticism 
(led by the opposition party in 
Tasmania) of the conclusion that 
the other 42 buildings identified 
during the audit process do 
not require remedial works. In 
particular, Jenna Butler, the 
opposition building spokesperson 
has stated publicly that all non–
compliant cladding ought to 
be replaced at the cost of the 
taxpayer.

WESTERN AUSTRALIA
The Western Australian 
government has conducted 
a state–wide cladding audit, 
focussing on buildings that are 
three–storeys or higher and were 
built or refurbished between 1 
January 2001 and 30 June 2017.
The audit process identified 
1,795 buildings within its scope. 
Of those buildings, 258 were 
identified as requiring a detailed 
risk assessment. Upon completion 
of that risk assessment, 52 
buildings were referred to the local 
authorities for issuing remedial 
building orders where necessary.
As of 19 September 2019, 
remediation works had 
commenced on 46 (of the 52) 
buildings identified during the 
audit process.

The drafting of a Final Cladding 
Audit Report has been 
commenced and is said to be 
‘advanced’.

QUEENSLAND
The Queensland government has 
established an Audit Taskforce to 
conduct a targeted investigation 
into buildings with potentially 
combustible cladding.
The process in Queensland 
(in relation to privately owned 
buildings) involves relevant 
owners registering their buildings 
and completing a combustible 
cladding checklist. Over 18,000 
buildings have now been 
registered. In circumstances 
where combustible cladding 
is identified, the owner of that 
building is required to engage a 
fire engineer to complete a fire 
safety risk assessment (by no later 
than May 2021).
So far, the audit process is said 
to have identified combustible 
cladding on 237 Queensland 
buildings, including five buildings 
owned by the state. Of particular 
significance, the Princess 
Alexandra Hospital was identified 
as requiring the removal and 
replacement of 20,000 square 
metres of cladding (with the costs 
of those works estimated between 
$10 and $15 million).
Following the announcement by 
the Victorian government of its 
funding package, the Queensland 
government quickly moved 
to confirm that it would not be 
following suit with Public Works 
Minister Mick de Brenni stating in 
no uncertain terms that:
In Queensland, building owners 
are responsible for rectification of 
their buildings.

Kingsley Grimshaw’s article was 
previously published on the Barry 
Nilsson Lawyers web site—
October 2019. Published with 
permission.

Governments across 
Australia are grappling 
with updated regulations 
for future construction and 
also the coordination (and 
funding) of remedial works 
to ensure that existing 
buildings do not pose an 
unacceptable risk to safety.
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IN BRIEF 
In the wake of the fire at the 
Lacrosse building in Melbourne in 
November 2014, as well as the fire 
at the Grenfell Tower in London 
in 2017, relevant authorities in 
New South Wales are now at the 
stage of issuing ‘building product 
rectification orders’ to owners of 
buildings affected by combustible 
cladding.

INTRODUCTION 
Such orders, when issued, require 
building owners to take steps to 
eliminate or minimise the safety 
risk posed by the use of a banned 
building product on the building 
(i.e. combustible cladding). It is 
well known that the relevant works 
(involving project managers, 
engineering professionals, waste 
removal and installation of new 
products) will be an expensive, 
complicated and time consuming 
task. 

There is a critical opportunity 
before building product 
rectification orders are issued 
for building owners to make 
representations about the 
proposed order to ensure it 
is workable, enforceable and 
capable of being complied with. 
Usually, building owners will 
receive a notice of intention to 
give an order which sets out the 
proposed order and timeframe for 
compliance for comment. In our 
experience, making persuasive 
submissions that are adopted by 
the authority issuing the order are 
likely to make the process more 
efficient.
This article provides a brief 
overview of the combustible 
cladding situation in New South 
Wales followed by general tips 
about dealing with building 
product rectification orders.

EXTENT OF THE 
CLADDING CRISIS IN 
NEW SOUTH WALES
As at July 2019, the New South 
Wales Cladding Taskforce, in 
connection with the New South 
Wales Department of Finance, 
Services and Innovation and 
the Department of Planning and 
Environment had identified 4,019 
public and residential buildings 
throughout New South Wales 
that require assessment for 
combustible cladding. 
In the City of Sydney area alone, 
350 buildings are said to be at 
‘high risk‘. 
The financial costs of the 
rectification works are not yet 
unknown. Owners corporations 
are unlikely to have the necessary 
funds at hand to promptly 
comply with any building product 
rectification orders issued. Funding 
the rectification works is going 
to be one of a number of issues 
owners corporations will face 
during this process.

In response to the crisis in 
Victoria, the Victorian government 
committed to a $600 million 
package to assist with fixing 
buildings with combustible 
cladding. However, no similar 
package has been announced by 
the New South Wales government 
leaving building owners in the 
uncertain position of potentially 
needing to outlay costs for the 
rectification works, when a 
government assistance package 
may eventuate if the Victorian 
position is followed.

BUILDING PRODUCT 
RECTIFICATION ORDERS
Once a building is identified 
as being at risk, the relevant 
enforcement authority may issue 
a ‘building product rectification 
order’ to a building owner under 
section 20 of the Building Products 
Safety Act 2017 (NSW) (BPS Act). 
A 'building product rectification 
order' requires building owners to 
do such things as are necessary 
in order to (section 20(2)(a) of the 
BPS Act):
• eliminate or minimise a safety risk 
posed by the use in the building 
of a building product to which a 
building product use ban applies; 
and/or
• remediate or restore the building 
following the elimination or 
minimisation of the safety risk.
Building product rectification 
orders can only be issued by 
‘relevant enforcement authorities’ 
which include the local council, 
with the power of other authorities 
being dependent on matters such 
as the type of development and 
who the consent authority was for 
the building. See section 16 of the 
BPS Act. 
We have also seen circumstances 
where more than one authority 
issues a proposed order. In those 
circumstances, common sense 
has prevailed and one of the 
authorities withdraws the notice to 
avoid duplication.
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NOTICES OF 
INTENTION TO GIVE A 
BUILDING PRODUCT 
RECTIFICATION ORDER
Importantly, except in 
emergencies, notice must be 
given to the person to whom the 
proposed order is directed of the 
following:
• the intention to give the order;
• the terms of the proposed order;
• the period proposed to be 
specified as the period within 
which the order is to be complied 
with; and
• that the person to whom the 
order is proposed to be given 
may make representations to the 
relevant enforcement authority 
as to why the order should not 
be given or as to the terms of or 
period for compliance with the 
order.
The opportunity to make 
representations to the relevant 
enforcement authority on the 
proposed order should not be 
dismissed or ignored. Each 
affected building is likely to 
have unique circumstances that 
should be considered against 
the proposed terms and period 
of compliance with the proposed 
order. 
For example:
• owners may wish to make 
representations on the time in 
which the rectification works can 
reasonably be completed with 
advice from professionals;
• orders that will or are likely 
to have the effect of making a 
resident homeless may also 
trigger obligations on the relevant 
enforcement authority in terms 
of arrangements for satisfactory 
alternative accommodation; and
• our experience has also 
demonstrated that the ‘boiler 
plate’ conditions attached to the 
proposed order that control the 

carrying out the physical works 
may not always be relevant or 
amenable to what works actually 
need to occur. Care needs to be 
taken to avoid being issued with an 
order and conditions that cannot 
be complied with.
Some building owners may 
indicate a preference for obtaining 
a development consent for the 
necessary rectification works as 
opposed to receiving an order. 
However, councils do not have the 
power to compel those with the 
benefit of a development consent 
to act on it. 
Consequently, in circumstances 
where there is a safety risk, the 
relevant enforcement authorities 
are likely to exercise their powers 
to ensure more certainty as to the 
outcome which means issuing a 
building product rectification order. 
This of course does not prevent 
building owners from lodging 
a development application. 
However, it may be more efficient 
to rely on the order for carrying 
out the necessary works. This 
is because whilst building 
product rectification orders are 
issued under the BPS Act, the 
Environmental Planning and 
Assessment Act 1979 (NSW) 
(EP&A Act) applies as if the order 
was a development control order 
(see section 21 of the BPS Act). 
Under clause 29 of Part 11 of 
Schedule 5 of the EP&A Act, a 
person who carries out work in 
compliance with a requirement of 
a development control order (and 
by virtue of section 21 a building 
product rectification order) does 
not have to make an application 
under the EP&A Act for consent or 
approval to carry out the work. 
There may be time and cost 
benefits in undertaking the works 
under the building product 
rectification order as opposed to 
making a development application.

The link of building product 
rectification orders to the EP&A Act 
also affords those subject to an 
order the procedural and appellate 
rights provided by the EP&A Act, 
including a direct appeal path 
to the New South Wales Land 
and Environment Court in certain 
circumstances. 
Front ending the work by reviewing 
the terms of any draft order, early 
planning about the works needed, 
discussing the proposed order 
with the relevant enforcement 
authority will make this process 
more efficient and cost effective 
than those that passively respond 
to this process.

Disclaimer: This is commentary 
published by Colin Biggers & 
Paisley for general information 
purposes only. This should not 
be relied on as specific advice. 
You should seek your own legal 
and other advice for any question, 
or for any specific situation or 
proposal, before making any 
final decision. The content also is 
subject to change. 

Todd Neal, Katherine Edwards and 
Zac Mills’ article was previously 
published on the Colin Biggers & 
Paisley web site—November 2019. 
Published with permission.
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INTRODUCTION 
On Tuesday, 15 October 2019, 
the Victorian state government 
introduced into the Legislative 
Assembly the Building Amendment 
(Cladding Rectification) Bill 
2019 (Bill)—a Bill aimed in part 
at furthering the government’s 
apparent mandate of holding 
‘dodgy building practitioners’1 to 
account for the use and installation 
of combustible cladding.
The Bill primarily relates to 
proposed reforms relating to the 
government’s funding of ‘cladding 
rectification work’2 associated with 
‘non–compliant or non–conforming 
external wall cladding products’.3 
Indeed, one of the key purposes 
of the Bill is to continue to provide 
financial assistance for building 
work associated with cladding 
rectification,4 and to provide 
subrogation of the Crown to the 
rights and remedies of an owner 
who receives financial assistance5 

from the government. 
The proposed subrogation 
provisions would apply 
retrospectively to funds previously 
paid by the government, as well 
as to future payments by the 
government.

Practically, this means that 
the Crown would ‘stand in the 
shoes’ of an owner who receives 
or received funding from the 
government to bring recovery 
claims against any person involved 
in the installation or use of non–
compliant cladding that required 
cladding rectification work to be 
undertaken. 
The Bill gives the Crown the right 
to choose whether to bring the 
proceedings in its own name, or in 
the name of the owners (payees).

CONSUMER 
PROTECTION
There is a clear consumer 
protection element to the 
government’s continued funding 
of cladding rectification work. 
This is particularly important given 
the potential safety implications 
arising from the use of combustible 
cladding. Having consumer 
protection at the forefront in 
decision making appears to have 
led the government to ‘fix the 
buildings’ first, and to worry about 
the ‘rest’ later. The ‘rest’, of course 
being, to work out who pays the 
repair bill.
Now that the government has 
turned its mind to the ‘rest’, it has 
continued its consumer protection 
focus by including safeguards 
in the Bill, including in relation to 
subrogation. 
To that end, it is proposed that:
• if the Crown brings proceedings 
under the name of the owner, the 
Crown will indemnify the owner 
against any costs awarded against 
the owner in the proceedings; and
• if the Crown brings proceedings 
in the name of the owner and the 
Crown recovers more than the 
amount of financial assistance the 
government provided to the owner, 
the Crown is required to pay 
the difference to the owner after 
deducting its costs associated with 
recovering the money.

Owners are otherwise prevented 
from double–dipping as part of the 
proposed amendments—meaning 
that if they receive financial 
assistance from the government 
and subsequently recover from 
another source/s an amount in 
relation to the use or installation 
of the non–compliant cladding, 
they are required to repay the 
government.

CONCERNS FOR THE 
INDUSTRY—A LIABILITY 
PERSPECTIVE
While we can see the clear 
consumer benefits arising from 
the Bill, the Bill appears to create 
a myriad of potential problems for 
builders and consultants who were 
previously involved in projects with 
non–compliant cladding.

ANTICIPATED DELAYS
From all the talk of ‘getting in there 
to fix the problem’—it appears that 
the cladding crisis will not be over 
for many years. 
Noting with the plethora of current 
cladding related demands, and 
now anticipated further wave of 
proceedings, delays in recovery 
proceedings appear inevitable.
Indeed, we anticipate delays 
will arise from pressures on the 
courts and the Victorian Civil and 
Administrative Tribunal due to 
the sheer number of claims, and 
also due to the limited number of 
experts (such as fire engineers) 
able to provide expert evidence 
in cladding related disputes. 
In circumstances where each 
case ‘turns on its facts’6—expert 
evidence is crucial to resolving 
cladding disputes.

LIABILITY OF 
CONSULTANTS AND 
SUPPLIERS
While we suspect the primary 
target of the exercise of rights 
and remedies by the Crown is 
builder, the ability to recover 
against ’any person in relation 
to the installation or use of any 
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non–compliant or non–conforming 
external wall cladding product, or 
other building work, that required 
the cladding rectification work to 
be undertaken’7 clearly extends 
the scope of potential targets of 
anticipated recovery proceedings. 
This approach is consistent with 
what we have seen from a liability 
perspective in terms of claims 
against builders and consultants 
more broadly. 
Further, the scope of the right to 
recover may possibly also extend 
to claims against the suppliers or 
manufacturers of the products—
assuming that is, that the word 
‘use’ in the Bill is broad enough to 
extend to that camp. To that end, 
neither the Bill nor the explanatory 
memorandum provides guidance 
on the term.

INSURANCE IMPLICATIONS
Consultants, particularly registered 
building surveyors, will be aware 
of the difficulties of obtaining 
professional indemnity insurance 
free from exclusions relating 
to cladding. To overcome the 
problem (and in an effort to 
avoid the construction industry 
grinding to a dramatic halt), from 
12 August 2019 the Victorian 
Building Authority ('VBA') accepts 
professional indemnity insurance 
policies containing exclusions for 
cladding.
In the lead up to the change, many 
building surveyors sought to ‘bulk 
notify’ circumstances which might 
give rise to a claim under their then 
current policies.
Many brokers assisted their clients 
to cross–reference notifications 
with specific buildings, identifying 
the specific cladding material 
used, and concerns raised by the 
VBA as part of its cladding audit.
Where less specific bulk 
notifications were made, 
some insurers have reserved 
their positions regarding the 
treatment of the notifications as a 
circumstance which might give rise 

to a claim. It is therefore possible 
that if the Crown subrogates claims 
against:
• builders, who look to apportion 
liability to consultants; or
• builders and consultants jointly,
in some instances, there may be 
no insurance cover available for 
the claims.
On the whole, perhaps the only 
real ‘winners’ from the Bill are 
lawyers, who will no doubt be kept 
busy in the months and years to 
come.
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Published with permission.
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INTRODUCTION
During the week of 18 November 
2019, the Victorian government 
announced carpentry as the 
first building practitioner to be 
regulated under the Building 
Amendment (Registration of 
Building Trades and Other 
Matters) Act 2018 (Vic) (the Act) 
assented on 25 September 2018. 
The following week, the Victorian 
government announced their full 
list of priority building practitioners 
that will, over a five–year–five–
stage implementation plan, 
become licensed and regulated.
The Act’s announcement 
is the second major reform 
announcement for Victorian 
building practitioners licensing 
and registration this year, after 
the Professional Engineers 
Registration Act 2019 (Vic) 
(Engineers Act), which will reform 
licensing and registration for 
engineers, was assented on 3 
September 2019.
This article investigates these 
recent announcements and details 
the past, present and future of 
building practitioner’s registration 
and licensing in Victoria.

WHO IS A BUILDING 
PRACTITIONER?
Under the Building Act 1993 
(Vic) (Building Act), a ‘building 
practitioner’ includes:1

(a) building surveyor; 
(b) building inspector;
(c) quantity surveyor;
(d) engineer;
(e) draftsperson;
(f) builder;
(g) scaffolder; and
(h) project manager.
Expressly excluded from ‘building 
practitioner’ are:
(a) an architect (as they are 
regulated under the Architects Act 
1991 (Vic)); and
(b) a person (other than a 
domestic builder) who does 
not carry on the business of a 
building.2

THE PROBLEM 
AND SOLUTION 
FOR BUILDING 
PRACTITIONER 
LICENSING AND 
REGULATION
During February 2018, Peter 
Shergold and Bronwyn Weir in 
their Report ‘Building Confidence’ 
(Shergold Weir Report) identified 
that registers for building 
practitioners differ between states 
and territories, resulting in:
(a) difficulty in mobility for building 
practitioners (often confined to a 
state or territory);
(b) complexity between 
jurisdictions in recognising the 
skills and qualifications of building 
practitioners (may have building 
practitioners performing beyond 
their competency); and 
(c) most importantly; gaps in 
accountability for the building 
practitioners who are responsible 
for National Construction Code 

(‘NCC’) compliance (for instance, 
those responsible for fire safety 
design might not need to ‘sign off’ 
on it under the relevant NCC).3

The solution put forward in the 
Shergold Weir Report was:
(1) Each state and territory register 
the following building practitioners:
(a) builder; 
(b) project manager;
(c) building surveyor;
(d) building inspector;
(e) architect;
(f) engineer;
(g) draftsperson;
(h) plumber; and
(i) fire safety practitioner.
(2) Alongside these registrations:
(a) only registered building 
practitioners perform the work for 
which they hold registration—this 
should then extend to ensuring 
that only appropriately registered 
practitioners can prepare 
compliant NCC documentation; 
(b) each category of building 
practitioner has defined sub–
categories (such as civil and 
structural engineer) and a further 
sub–category of domestic and 
commercial to restrict the scope 
of work the registered person can 
perform;
(c) consultancy with industry 
groups to be undertaken to further 
determine disciplines; and
(d) each state and territory 
prescribe consistent requirements 
for registration of building 
practitioners.4

During December 2018, the 
Senate in the Economics 
References Committee in their 
Report ‘Non–confirming building 
products: The need for a coherent 
and robust regulatory regime’ 
(Senate Committee Report) 
also addressed licensing and 
registration. 
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First, the Senate Committee found 
the construction industry’s high 
tendency for insolvency prompted 
the necessity of licensing: 
In an industry characterised 
by low barriers to entry, small 
profit margins and inequitable 
allocation of risk, an effective 
licensing regime is necessary 
to protect participants from 
both unscrupulous and hapless 
operators.5

Second, after considering the 
Shergold Weir Report and their 
own interim Aluminium Composite 
Panel Report opined:
• the current system is broken 
and fragmented, since licensing 
and registration is spread over 
the state and territories, all having 
various requirements which greatly 
affects NCC compliance and 
consequently the safety of the 
Australian public and consumers; 
and 
• a national licensing scheme 
should be adopted with 
consideration to be given 
to developing a national 
licensing authority to oversee 
the development of a national 
licensing policy and administration 
of such a licensing scheme.6

Despite the Shergold Weir Report 
and Senate Committee Report 
recommendations, building 
practitioner licensing and 
registration has proceeded slowly 
on a state and territory basis 
(rather than a national licensing 
scheme). Adoption continues to be 
fragmented and lacks coherency 
between state and territories. 

STATUS OF BUILDING 
PRACTITIONER 
LICENSING AND 
REGISTRATION 
REGULATION
Victorian building practitioner 
license and registration is dealt 
with through the Act and the 
Engineers Act.

BUILDING AMENDMENT 
(REGISTRATION OF BUILDING 
TRADES AND OTHER 
MATTERS) ACT 2018 (VIC)
In Victoria, change in licensing and 
registration first commenced with 
the Act’s assent on 25 September 
2018. The Act’s purpose, in theory, 
adopts the Shergold Weir Report 
(and later, the Senate Committee 
Report) insofar that it seeks:
(1) greater accountability 
of building practitioners for 
non–compliant work through 
the application of disciplinary 
processes (those responsible will 
more likely need to ‘sign off’);
(2) confidence be enhanced 
through workers carrying out or 
perform restricted work having 
adequate qualifications, skills 
and experience to do so (building 
practitioners should be more 
limited to work they are capable of 
doing); and
(3) the potential incidence of 
non–compliant building work to be 
reduced.7

The Act provides for amendments 
to the Building Act to introduce 
a mandatory registration and 
licensing scheme of certain 
building practitioners and their 
employees who perform certain 
building work as prescribed under 
the regulations (prescribed work).8

A building practitioner who is 
under the regulations deemed 
prescribed work is required 
to have either a registration or 
employee occupational licence 
to perform the prescribed work, 
otherwise cannot be on site. The 
distinction between registration 
and employee occupational 
licence is that the former provides 
the right or duty to perform certain 
business functions—for example 
operate business, be a contractor 
and contract for building work.9

The Act looks to deter workers 
against representing or carrying 
out prescribed work except where 

licensed or registered to do so 
through an incremental discipline 
approach which, depending on 
the action and severity, will vary 
from a reprimand or warning up 
to a 500 penalty unit (currently 
$82,610) individual or 2500 penalty 
unit (currently $413,050) company 
fine.10 
There are exceptions, for instance, 
no offence occurs if the prescribed 
building work is performed by an 
apprentice or trainee employed 
under a training contract to carry 
out the prescribed building work, 
and their employer is approved 
by the Victorian Registration and 
Qualifications Authority.11

The Act has been deliberately slow 
changing, with an intent to identify 
the areas of prescribed work and 
have licensing and regulation for 
building practitioners complete 
over a five–year transitional period. 
The reason is because:
(1) there are a large number 
of unlicensed and unqualified 
construction workers in the 
industry who will need to undertake 
the appropriate qualifications and 
training;12 and
(2) a regulatory impact statement 
('RIS') process is being undertaken 
to determine a workable and cost–
effective licensing and registration 
scheme by addressing items such 
as qualifications and experience, 
industry impact, and licensing and 
registration costs.13

The first of the new prescribed 
work for license and registration 
was announced the week of 18 
November 2019 to be carpentry.14 
The following week, the list of 
priority trades was finalised 
and released by the Victorian 
government. The five–year 
implementation plan is indicative 
only at this stage and subject to 
further regulation, however it is 
anticipated that the role out will 
occur as follows:
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The intended transition pathway for 
carpenters is as follows:
(1) commencement for registration 
and licensing will be on 1 
September 2020;
(2) from this date, there will be a 
period of one year for the person 
wanting to perform the prescribed 
work to apply for a provisional 
registration or licence. If a person 
applies, they can continue working 
without full registration or licence 
until the application is decided; 
and 
(3) provisional registered persons 
will be expected to upgrade to full 
registration or licence within five 
years of receiving their provisional 
licence.16

The details of what will be required 
to obtain a provisional licence 
and registration and full licence 
and registration for carpentry is 
expected to be released next year 
(drafting is anticipated to occur 
between January to July 2020).17

Further details on the transition 
pathway for priority trades will be 
better known late next year.

Implementation
(Stage 1)

Implementation
(Stage 2)

Implementation
(Stage 3)

Implementation
(Stage 4)

Implementation
(Stage 5)

Trade • Carpentry • Bricklaying

• Blocklaying

• Waterproofing

• Wall and Floor 
Tiling

• Concreters

• Painters and 
Decorators

• Insulation work

• Plasterers

• Solid Plasterers

• Roof Tiling

• Glazier

• Excavator and 
earth works

• Landscaping

• Demolition work

• Floor Finisher

• Trades involved 
in swimming pool 
and spa building

• Other minor 
building work 
regulated in 
Victoria

• Work already 
requiring high 
risk work licence 
under OHS Act:

• Scaffolding

• Rigging

• Steel Fixer

• Dogger

• Crane Operator

Application period 2021—2022 2022—2023 2023—2024 2024—2025 2025—2026
Provisional registration / 
licensing period

2022—2027 2023—2028 2024—2029 2025—2030 2026—2031

Last date for provisional 
registration / licences to 
transition to full licences / 
registration

2027 2028 2029 2030 2031

Source: https://engage.vic.gov.au/registration–and–licensing–building–trades15

PROFESSIONAL ENGINEERS 
REGISTRATION ACT 2019 (VIC)
Currently in Victoria, registration 
requirements exist for civil, 
mechanical, electrical, and fire 
safety engineers engaged in the 
building industry and are building 
practitioners under the Building 
Act.
The Engineers Act obtained assent 
on 3 September 2019 with the 
objective to adopt, in theory, the 
Shergold Weir Report and the 
Senate Committee Report insofar 
that it seeks to:
(1) Improve mobility for engineers 
(the Engineers Act models 
closely to Queensland and it is 
anticipated that registration can be 
mutually recognised in both states. 
However, there are nuances 
for example Victoria, unlike 
Queensland, requires professional 
indemnity insurance to underpin 
certification under section 238 
of the Building Act. Further, 
the Australian Capital Territory, 
New South Wales and Western 
Australia are currently looking into 
registration);

(2) Assist consumers in making 
informed decisions and providing 
them appropriate protection;
(3) Maintain public confidence in 
the standard of services provided 
by engineers; and
(4) Ensure professional 
engineering services are provided 
only by suitable qualified and 
experienced engineers.18

The Engineers Act is set to make 
it mandatory for the registration 
of five areas of engineering—
civil, structural, mechanical, 
electrical, and fire–safety. Other 
areas may be prescribed later by 
regulation, but it is understood the 
government will want to cement 
the new laws before doing so.19

The Engineers Act looks to deter 
these engineer categories against 
representing or carrying out 
professional engineering services 
or endorsement except where 
licensed, registered or exempt 
(working under direct supervision 
or to a prescriptive standard). 
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Depending on the action and 
severity, up to a 500 penalty 
unit (currently $82,610) fine 
can be imposed for an offence 
contravening these prohibitions.20

Even though the Engineers Act 
has been enacted, licensing, 
registration and endorsement for 
the categorised engineers is not 
yet mandatory. The provisions 
of the Engineers Act will only 
commence after supporting 
regulations are created and 
gazetted. This will likely take 
several months and also include 
a period of phased introduction 
similar to the Act.21

WHAT SHOULD YOU DO? 
Carpenters will need to make 
it their New Year’s resolution 
to comply with the building 
practitioner provisional licensing 
and registration regulations under 
the Act when released early to 
mid–next year so as to be ready for 
the intended change 1 September 
2020. 
Engineers who fall in the civil, 
structural, mechanical, electrical, 
and fire–safety categories should 
be prepared for an announcement 
in the coming months as to 
the regulatory requirements of 
mandatory licensing, registration 
and endorsement under the 
Engineers Act.
Other building practitioners 
(particularly those in 
implementation Stage 2) should be 
prepared for further details mid to 
late 2020.
Builders should plan ahead for 
the 2020 year by considering the 
implications that registration and 
licensing of carpentry, engineers 
and other building practitioners 
can have on their subcontract 
and consultancy agreements and 
construction policy.
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CONTRACTS

IGNORE THE 
CONTRACT AT YOUR 
PERIL—DEVELOPER 
ESTOPPED FROM 
RELYING ON 
CONTRACT
Helena Golovanoff, Partner
Divya Chaddha, Associate 
Holding Redlich, Sydney

INTRODUCTION 
In the recent decision of 
Futurepower Developments Pty 
Ltd v TJ & RF Fordham Pty Ltd t/as 
TRN Group [2019] NSWSC 1554, 
the Supreme Court of New South 
Wales held that the developer was 
estopped from relying on the strict 
interpretation of the contract due to 
its contract management with the 
result that the builder was entitled 
to payment for additional works. 
The result validated the 
determination of the adjudicator 
under the Building and 
Construction Industry Security of 
Payment Act 1999 (NSW) (the SOP 
Act).

THE DISPUTE
The developer and builder 
entered into a building contract 
in respect of roads and drainage 
works. The developer separately 
engaged Norther Western Surveys 
('NWS') to act as its surveyors and 
project managers. This included 
supervision of construction and 
contract administration, processing 
of claims and variations. The 
building contract specified 
Mr John Attard of NWS as the 
superintendent.
During excavation, the builder 
discovered areas of uncontrolled 
fill and asbestos contaminated soil 
on the site. The builder arranged 
for its environmental consultant 
('PEA') and specialised demolition 
remediation consultant ('EMS') to 
inspect and assess the material on 
the instruction of Mr Harding, an 
employee of NWS. 
Thereafter, there was a 
site meeting attended by a 
representative of the developer 
and Mr Harding where pricing 
and removal of the material was 
discussed (as indicated in Mr 
Harding’s diary note). 
The builder subsequently arranged 
for EMS to remove the asbestos 
contaminated material in two lots, 
recorded at 718m3 and 236m3.

... decision reinforces well 
established principles 
of estoppel, and that a 
party will face challenges 
agitating terms of 
a contract that are 
contradicted by subsequent 
conduct and contract 
management.
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THE ADJUDICATION
The builder issued claims with 
respect to this work, which was 
accepted and certified by Mr 
Harding, and eventually submitted 
two payment claims pursuant to 
the SOP Act to the developer. 
The developer denied payment 
on the basis that none of Mr 
Harding’s approvals, directions 
or certifications had any force 
as he was not the specified 
superintendent. The developer 
also claimed that the building 
contract requires variation to be 
communicated and approved 
in writing and the variations in 
dispute were not the subject of 
written notice or direction.
The builder referred the payment 
claims to adjudication under the 
SOP Act. It was determined that a 
total of $922,622.12 was payable 
to the builder.

CLAW–BACK 
PROCEEDINGS
The developer commenced 
proceedings in the Supreme 
Court of New South Wales for 
the claw–back of a portion of the 
adjudicated amount on the basis 
that the builder:
• failed to abide by the building 
contract in making the claims 
(contract point)
• the builder has engaged in 
misleading and deceptive conduct 
within the meaning of section 18 
of the Australian Consumer Law, 
for the reason that the soil was 
not contaminated to the extent 
submitted by the builder and the 
extent of fill removed was not 
justified. The court did not accept 
this, given the developer did not 
adduce evidence to support this 
contention. 
On the contract point, the court 
held that as evidence indicated 
that Mr Attard did not perform all 
aspects of the superintendent role 
and both parties were proceeding 
on the basis that Mr Harding was 

the superintendent, the developer 
is estopped from denying that Mr 
Harding was the superintendent. 
In that respect, the court found 
that the developer breached 
the contract by failing to ensure 
that Mr Attard performed his 
function and the developer cannot 
refuse payment on this ground. 
This is consistent with the well–
established principle at law that a 
party cannot benefit from its own 
breach of contract.
Having regard to this, the court 
held that the developer did instruct 
the builder to proceed with the 
removal of the fill, which the court 
characterised a latent defect 
(thereby a ‘deemed variation’ 
under the building contract and 
‘reasonable and necessary for the 
builder to carry out’). The builder 
acted on the instruction and 
removed the fill. The developer 
was once again estopped from 
refusing payment.

WAS IT WORTH THE 
CHALLENGE?
This decision reinforces well 
established principles of 
estoppel, and that a party will face 
challenges agitating terms of a 
contract that are contradicted by 
subsequent conduct and contract 
management. To avoid such 
situations, it is essential that both 
parties to a contract keep to the 
contract to ensure the terms can 
be relied upon.
Whilst in this case the court 
would not entertain the principal 
avoiding the implications of the 
management of the contract 
by the individual purportedly 
carrying out the superintendent’s 
functions, it is worth keeping in 
mind that various unamended 
Australian Standards contracts 
such as the AS4000 and AS4902 
include provisions that allow for 
the nominated superintendent 
to appoint individuals (usually 
referred to as the ‘superintendent’s 
representative’) to exercise 

delegated functions. Proper 
discharge of that function would 
include to make such appropriate 
appointments to ensure the proper 
administration of the contract.

Disclaimer: The information in this 
publication is of a general nature 
and is not intended to address the 
circumstances of any particular 
individual or entity. Although we 
endeavour to provide accurate 
and timely information, we do not 
guarantee the information in this 
newsletter is accurate at the date it 
is received or that it will continue to 
be accurate in the future.

Helena Golovanoff and Divya 
Chaddha’s article was previously 
published on the Holding Redlich 
web site—November 2019. 
Published with permission.
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WORKPLACE RELATIONS

THE CONSTRUCTION, 
FORESTRY, MARITIME, 
MINING AND ENERGY 
UNION (CFMMEU) 
CONTRAVENES THE 
FAIR WORK ACT 2009 
(CTH)
Lara Radik, Special Counsel
Carter Newell Lawyers, 
Brisbane

The Australian Building and 
Construction Commissioner 
has recently been successful in 
obtaining declaratory orders and 
injunctive relief from the Federal 
Court in relation to the conduct 
of the Construction, Forestry, 
Maritime, Mining and Energy 
Union ('CFMMEU') and seven of 
its officials which contravened 
provisions of the Fair Work Act 
2009 (Cth): Australian Building 
and Construction Commissioner v 
Construction, Forestry, Maritime, 
Mining and Energy Union (The 
Bruce Highway Caloundra to 
Sunshine Upgrade Case) (No 2) 
[2019] FCA 1737.
A hearing on pecuniary penalties 
will follow shortly.
The contraventions arose from the 
repeated entry by those officials 
onto a construction site where 
a section of the Bruce Highway 
was being upgraded. The 
officials sought to enter the site 
pursuant to section 81(3) of the 
Work Health and Safety Act 2011 
(Qld) (WHS Act), which permits a 
representative of a party to enter 
a workplace for the purpose of 
attending discussions with a view 
to resolving a work health and 
safety issue. 
Upon entering the worksite, the 
officials maintained they were not 
obliged to produce entry permits, 
refused multiple requests to leave 
the site, and failed to comply with 
site WHS requirements. Six of the 
seven officials were also arrested 
(some on several occasions) for 
trespassing.
The occupier of the construction 
site faced additional pressure 
from Workplace Health and Safety 
Queensland ('WHSQ') to allow the 
entries, after a WHSQ inspector 
issued improvement notices on the 
basis of the inspector’s belief that 
the refusal to grant the CFMMEU 
officials access to the site was in 
breach of the WHS Act.

The Minister for Education and 
Minister for Industrial Relations for 
the State of Queensland intervened 
in the proceeding and supported 
the position of the CFMMEU 
that the application should be 
dismissed on the basis that the 
CFMMEU and its officials were not 
exercising any ‘right’ of entry at the 
relevant times. 
The court disagreed and found 
that such a ‘right’ was exercised 
and the CFMMEU officials were 
therefore obliged to produce entry 
permits upon exercising a right of 
entry pursuant to section 81(3) of 
the WHS Act. 
The court further found that 
the conduct of the CFMMEU 
officials constituted a breach of 
the standards of conduct that 
would be expected of reasonable 
persons in their position with 
knowledge of the duties, powers 
and authority of the position.
The decision reinforces the 
rights of businesses to insist on 
production of entry permits for 
purported exercises of union rights 
of entry. It further recognises the 
right of businesses to require union 
officials to comply with any WHS 
requirements which apply in the 
workplace.

Lara Radik’s article was previously 
published on the Carter Newell 
Lawyers web site—November 
2019. Published with permission. 
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BEWARE PREMATURE 
PAYMENT CLAIMS
MKA BOWEN 
INVESTMENTS PTY 
LTD V CARELLI 
CONSTRUCTIONS PTY 
LTD [2019] VSC 436
Richard Hutchings, Partner
Yianni Koulouris, Lawyer
Cornwalls, Melbourne 

INTRODUCTION
On 24 September 2019, Justice 
Digby of the Supreme Court of 
Victoria handed down his decision 
in MKA Bowen Investments Pty 
Ltd v Carelli Constructions Pty Ltd 
[2019] VSC 436 (Carelli).
Previously, it had been accepted 
within Victoria that a bona fide 
payment claim served prematurely 
(i.e. before the reference date 
under the contract) could be 
considered valid: Metacorp 
Australia Pty Ltd v Andeco 
Construction Group Pty Ltd & Ors 
(2010) 30 VR 141 (Metacorp). 
However, Carelli overturns this, 
and any payment claims served 
prior to the relevant reference date 
(which are therefore premature) 
will now be invalid.
In Carelli, Justice Digby held that 
the payment claim was invalid 
because it had been served prior 
to the prescribed reference date 
within the contract. His Honour 
also found that the deeming 
provision in the contract (seeking 
to deem the payment claim to 
have been served on or from the 
reference date, when it was served 
before the reference date) was 
ineffective and would contradict 
the intent and purposes of the 
Building and Construction Industry 
Security of Payment Act 2002 (Vic) 
(SOP Act).1

WHAT IS THE SOP ACT?
The SOP Act aims to ensure that 
a person will be paid if they carry 
out construction work or supply 
related goods and services under 
a construction contract. Such 
a person can make a payment 
claim and serve it on the relevant 
contractor, purchaser or client. If 
a dispute arises over the payment 
claim, the person bringing the 
claim can apply for adjudication 
to resolve the dispute and to 
determine the amount to be paid 
(if any).

BACKGROUND
(a) On or about 12 December 
2017, MKA Bowen Investments 
Pty Ltd (principal) entered into a 
contract with Carelli Constructions 
Pty Ltd (builder) for the builder 
to carry out the design and 
construction of a 17–apartment 
complex for the contract sum of 
$3,598,000 plus GST (construction 
contract).
(b) The construction contract 
stated that the reference date for 
making payment claims was on the 
25th day of each month.
(c) On 26 November 2018 (relying 
upon the 25 November 2018 
reference date), the builder served 
a payment claim on the principal 
in the amount of $39,087.48 
(including GST).
(d) On 21 December 2018, 
the builder (relying upon the 
25 December 2018 reference 
date) served a payment claim 
on the principal in the amount 
of $411,358.36 (including GST) 
(December payment claim).
(e) On 11 January 2019, the 
principal provided a payment 
schedule to the builder in the 
amount of $7,182 (excluding GST) 
(in response to the December 
payment claim).
(f) On 25 January 2019, the builder 
made an application under the 
SOP Act (adjudication application).
(g) On 4 February 2019, the 
principal provided a response 
to the adjudication application 
(adjudication response).
(h) On 18 February 2019, the 
adjudicator made a decision and 
determined that the builder was 
entitled to payment in the amount 
of $209,470.04 (including GST) 
(adjudication determination).
(i) The principal commenced 
proceedings in the Supreme 
Court to quash the adjudication 
determination.

CASE NOTE
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THE PRINCIPAL’S 
ARGUMENTS
The principal’s arguments included 
that:
(a) the payment claim was not 
served in accordance with the 
provisions of the SOP Act, namely 
section 9(1), and that the payment 
claim was not served ‘on and from’ 
the relevant reference date;
(b) the High Court of Australia 
(High Court) had held that a valid 
reference date is a ‘precondition’ 
to the making of a valid payment 
claim: see Southern Han Breakfast 
Point Pty Ltd (in liq) v Lewence 
Construction Pty Ltd (2016) 260 
CLR 340 (Southern Han);2

(c) the builder was not entitled to 
make an application under the 
SOP Act, due to the December 
payment claim not being served 
‘on or from’ the reference date of 
25 December 2018 but served on 
21 December 2018;
(d) the deeming provision in clause 
37.1 of the construction contract 
should not deem the payment 
claim to have been made on or 
from the reference date, when 
the payment claim was made 
before. The principal relied on the 
decisions in:
 (i) All Seasons Air Pty Ltd v 
Regal Consulting Services Pty Ltd 
[2017] NSWCA 289 (All Seasons); 
and
 (ii) Doyle J (of the Supreme 
Court of South Australia) in The 
Trustee for Allway Unit Trust t/as 
Westside Mechanical Contracting 
Pty Ltd v R&D Air Conditioning 
Pty Ltd & Ors [2018] SASC 46 
(Westside Mechanical),3

(e) the decision in All Seasons 
(which relied upon the reasoning 
in Southern Han) determined that 
a deeming provision (similar to 
the deeming provision in Carelli) 
‘cannot operate in the context of 
the security of payment legislation 
to cure the premature service of a 
payment claim’;4

(f) the adjudicator erred in its 
decision by considering that the 
reference date is the deemed date 
(being 25 December 2018) for 
making the payment claim;
(g) that the adjudicator erred 
in relying on the decision in 
Metacorp, when this decision 
was made prior to the decision in 
Southern Han and All Seasons; 
and
(h) that the adjudicator did not 
have jurisdiction to hear the matter 
because the December payment 
claim was served prematurely (on 
21 December 2018 before the 25 
December 2018 reference date).

THE BUILDER’S 
ARGUMENTS
The builder argued that:
(a) the December payment claim 
was not served prematurely;
(b) it relied upon the Metacorp 
decision, which considered the 
meaning of the words ‘entitled to 
a progress payment under the 
construction contract’;
(c) it relied upon statements made 
by Vickery J in the Metacorp 
decision;
(d) that it is a person referred to in 
section 9(1) of the SOP Act—who, 
as at 21 December 2018, claimed 
to be entitled to a progress 
payment;
(e) that it is a person referred 
to in section 9(1) of the SOP 
Act because it is a person 
who has undertaken to carry 
out construction work under a 
contract.
(f) that it is entitled to a progress 
payment under the SOP Act on 
and from each reference date. 
That the phrase ‘on and from each 
reference date’ in section 9(1) 
of the SOP Act, when properly 
interpreted, means ‘on and with 
effect from each reference date’; 
and
(g) that the premature service of 
the December payment claim did 

not affect the builder’s entitlement 
to a reference date because it 
became entitled to a progress 
payment on 25 December 2018, 
notwithstanding the premature 
service on 21 December 2018 
(supported by Vickery J in 
Metacorp).5

THE SUPREME COURT 
DECISION
In summary:
(a) The Supreme Court held that 
the builder’s December payment 
claim was invalid because it 
was served before the relevant 
reference date of 25 December 
2018.
(b) Consequently, the adjudication 
determination was void for the 
reason that the adjudicator did not 
have jurisdiction to hear the matter.
(c) The adjudication determination 
was quashed.
(d) Digby J stated that: ‘given that 
the word ‘on’ in the phrase ‘on 
and from each reference date’ in 
section 9 of the SOP Act clearly 
relates to a particular date, in my 
view there is a strong reason to 
conclude the word ‘from’ in the 
same phrase was intended by the 
legislature to refer to the period of 
time following that date’.6

(e) The Supreme Court held that 
the SOP Act gives rise to statutory 
implications, notwithstanding 
that it does not expressly state 
that a person who is entitled 
to a progress payment may 
not serve a payment claim 
before the reference date. The 
implication therefore being that 
any untimely payment claim will 
not be compliant, because it is the 
reference date itself that triggers 
the entitlement to make a progress 
claim in the first instance.7

(f) The Supreme Court relied 
upon the High Court’s decision in 
Southern Han—which clarified, 
among other things, that an 
entitlement to a progress payment 
under the SOP Act:
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 (i) ‘is enlivened by an 
undertaking to carry out 
construction work or supply related 
goods and services under the 
construction contract’;
 (ii) arises on and from 
each reference date under the 
construction contract; and
 (iii) can be made by the 
person entitled to serve a payment 
claim in the form and within the 
periods prescribed in section 13 of 
the SOP Act (NSW) (section 14 of 
the SOP Act (Vic)).8

(g) The Supreme Court held that 
the decisions in Southern Han 
and All Seasons overruled the 
decision in Metacorp with respect 
to the provisions in the SOP Act 
(NSW), which, in Digby J’s view, 
were equivalent to section 9(1) and 
14(1) of the SOP Act.9

(h) Digby J stated: ‘In my view, 
although neither the High Court 
in Southern Han nor the New 
South Wales Court of Appeal in 
All Seasons simply and succinctly 
express the effect of the language 
which is pivotal in this case, 
namely the words ‘on and from 
each reference date’ in section 
8(1) of the SOP Act (NSW) (also 
appearing in section 9(1) of the 
SOP Act (Vic)), it is sufficiently 
clear in light of Southern Han and 
All Seasons [47] that section 9 and 
section 14 of the SOP Act (Vic) 
do not operate so as to permit the 
valid service of a payment claim 
prior to the relevant reference 
date which itself establishes a 
valid foundation for that payment 
claim to be made under the 
SOP Act (Vic); the statements in 
Southern Han and All Seasons in 
paragraphs [45], [49] and [52] 
hereof respectively clarify that.’
(i) Digby J did not accept that 
a construction contract which 
contained a clause deeming the 
early service of a payment claim 
as deemed to be served on and 
from the reference date for the 
purposes of the SOP Act was valid 

because it was inconsistent with 
the express regime for service of 
payment claims under the SOP 
Act. Digby J said that giving effect 
to such deeming clauses would 
‘contradict the intent and purposes 
of the SOP Act which seeks to 
establish a strict and time critical 
regime’.10

KEY TAKEAWAYS
(a) This decision has clarified 
the legal position in Victoria with 
respect to the early service of 
payment claims. (The decision 
may also be of persuasive value 
and may be followed by New 
South Wales courts interpreting 
the New South Wales SOP Act in 
light of the High Court’s decision in 
Southern Han.)
(b) The SOP Act is to be 
interpreted in a way that does 
not permit any person entitled to 
a payment claim from making a 
payment claim prior to or before 
the reference date. Recipients of 
payment claims served before the 
reference date under the contract, 
should seek advice on how to 
respond (by way of a payment 
schedule) and the payment 
schedule should identify that the 
payment claim is invalid under the 
SOP Act.
(c) All adjudicators must now 
ensure that they refer to Carelli 
when assessing the validity of a 
payment claim. Adjudicators will 
not have jurisdiction to hear these 
matters where the payment claim 
has been served prematurely.
(d) Deeming provisions within 
contracts deeming a payment 
claim to have been made on or 
from the reference date (where the 
payment claim was made before 
the reference date) are ineffective.
(e) The case is another example 
of why parties should seek legal 
advice as to their rights and 
options before issuing a payment 
claim and seeking to engage the 
provisions of the SOP Act.
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Disclaimer: This article is general 
commentary on a topical issue and 
does not constitute legal advice. 
If you are concerned about any 
topics covered in this article, we 
recommend that you seek legal 
advice.

Richard Hutchings and Yianni 
Koulouris’ article was previously 
published on the Cornwalls web 
site—October/November 2019. 
Published with permission.
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