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EDITORIAL

EDITORIAL
John Twyford

The Hon Robert French AC, 
Chief Justice of the High Court 
of Australia, has kindly given 
ACLN permission to publish his 
paper on the current state of 
commercial arbitration. The paper 
was delivered to the Chartered 
Institute of Arbitrators (Australia) 
Centenary Gala Dinner and, 
consistent with the objects of that 
organisation, canvassed the health 
of commercial arbitration both 
internationally and in Australia. 
His Honour gives an abbreviated 
but fascinating history of the 
subject, noting how it evolved from 
something akin to witchcraft to a 
highly respected and useful tool 
for dispute resolution. In doing 
so it has gained the respect of 
the courts and the commercial 
community. The paper is highly 
readable and illustrated with some 
very appropriate allusions.
The Hon Justice Rachel Pepper 
discusses in considerable detail 
the relatively novel method of 
taking expert evidence that 
requires the experts from both 
sides to give their evidence 
jointly. This technique is known 
as ‘concurrent evidence’ or more 
colloquially as ‘hot–tubbing’. ‘Hot–
tubbing’ has proved successful 
in reducing the time taken to 
adduce expert evidence, clarifying 
the issues for determination and 
discouraging experts becoming 
advocates for the party who called 
them. Justice Pepper explains 
exactly how the system works and 
is enthusiastic about its success 
in the New South Wales Land 
and Environment Court where her 
Honour sits. It seems a number 
of other jurisdictions, including 
the United Kingdom, Canada, 
Singapore and the United States, 
have used the system with equally 
encouraging results. Her Honour 
points out that ‘hot–tubbing’ need 
not be confined to environmental 
matters but is useful in all forms of 
litigation, including criminal trials.

The provisions of the Treasury 
Legislative Amendment (Small 
Business and Unfair Contract 
Terms) Act 2015 (Cth) will extend 
the protection of the Australian 
Consumer Law against unfair 
terms in standard form contracts 
to small businesses. The new law 
will apply from 12 November 2016. 
Antony Riordan, Timothy Seton 
and Isabella Johnston have sent 
us a paper describing in detail 
the impact of these reforms on 
the construction industry. The 
authors deal with the threshold 
questions of what constitutes a 
small business, what is a standard 
contract and what is meant by 
unfair. The work then proceeds to 
examine how these concepts will 
apply in the industry. Since the 
industry relies heavily on standard 
contracts, and a substantial part 
of the role of trade associations is 
the production and dissemination 
of such contracts, the legislation 
is likely to have a considerable 
impact. The authors identify the 
provisions that are likely to run foul 
of the law. For members of the 
industry this work is a must read.
Martin Alden lists a number 
of factual situations where 
a dismissed employee has 
succeeded in suing his or her 
former employer for wrongful 
dismissal. Prima facie with each 
of these situations an outside 
observer would have thought 
the reasons for the dismissal 
adequate. The reason for the 
employee’s success was the 
failure of the employer to accord 
procedural fairness to the 
employee during the dismissal 
process. The article provides some 
helpful advice to employers faced 
with this situation.
Fortunately the need to terminate 
a construction contract for 
‘failure to proceed regularly and 
diligently’ is rare. Whether the 
appropriate criteria for termination 
have been met is very much a 
matter of judgment. It is clear 
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that to terminate where the 
criteria have not been met can 
be catastrophic for the principal 
who is thus exposed to a claim 
that it has repudiated the contract. 
Claire King’s article gives a timely 
warning on the dangers associated 
with undertaking a termination. It 
is highly likely that the action will 
be met with a claim for wrongful 
repudiation. For this reason it is 
necessary to keep very detailed 
records of the lack of progress with 
the works before taking any steps 
to terminate.
Andrew Kelly and Chris Newby 
tell us that ASIC is on the warpath 
against parties who sign false 
statutory declarations in support 
of claims for payment. It would 
seem that these declarations are 
made without much care for their 
accuracy. ASIC warns the industry 
that failure in this regard could 
lead to civil or criminal action.
The use of expert determination 
clauses in construction contracts 
is increasing. Jos Mulcahy’s 
article gives a comprehensive 
account of the workings of such 
arrangements pointing to their 
strengths and weaknesses. Clearly 
expert determination works best 
for the resolution of technical 
issues and is less efficacious for 
factual issues. The article contains 
detailed advice about the drawing 
up of expert determination clauses 
and the need to make it clear that 
the expert is not an arbitrator.
Although frustration is referred 
to as a means of discharging a 
contract in every contract law 
course it is a relatively rare event. 
Janine Stewart and Hannah 
Gillies tell us that the threshold 
for frustration is high and does 
not often apply to construction 
contracts and the presence of a 
force majeure clause will lessen 
the possibility of a contract 
being frustrated. It is perhaps no 
coincidence that the article comes 
from New Zealand!

Jessica Keogh and Maddy 
Clohessy point out the traps 
inherent in paying an employee an 
annual salary in lieu of complying 
with award conditions. An 
employer who wishes to use this 
basis of remuneration must make 
it clear which award provisions the 
annualised payment covers. The 
authors report on a case where 
a failure in this regard led to a 
substantial claim for payment for 
overtime.
Phillip Georgiou and Sonny Payne 
discuss the risks to contractors 
executing megaprojects in Hong 
Kong. The risks are considerable 
and it is difficult for a contractor to 
protect itself. That risk is increased 
where the contractor undertakes to 
design part of the works or where 
multiple contractors are engaged 
to execute the works. The article 
introduces us to a concept that 
your editor has not encountered 
before, namely ‘scope creep’.
Jeremy Quan–Sing, Fiona Potter 
and Thanushar Sridaran give us 
details of a Bill currently before 
the Western Australian Parliament 
to amend the Construction 
Contracts Act 2004 (WA). The 
changes to the law seem in 
general to strengthen the position 
of claimants. The authors have 
helpfully listed the changes to the 
law and commented on the effect 
of the changes. This material is 
presented in a highly accessible 
tabular form.
As illustrated by Jeremy Quan–
Sing et al’s article, the temptation 
for legislatures to tinker with 
the security of payment laws is 
irresistible. Scott Budd warns 
against the sting in the tail of 
some amendments made to the 
Queensland regime two years ago.
It is trite law to state that a contract 
is formed only when the exact 
terms of an offer are unequivocally 
accepted. Joshua Same and 
Melinda Norquay, in an extended 

case note, tell us that this rule is 
as relevant today as it was in Sir 
William Anson’s time.
This is the last issue of ACLN 
for 2016, the 28th year of its 
publication. It remains for me 
as editor to express my sincere 
appreciation of the work of our 
assistant editor, Ms Myra Nikolich, 
whose superb research skills 
identify a substantial proportion 
of the material we publish. In 
addition, we wish to express 
our appreciation to the authors 
who submit material to us. The 
scholarship exhibited by this work 
greatly enhances the quality of the 
ACLN. In the same vein, we thank 
the law firms who graciously permit 
the use of material from their 
websites. Finally, our thanks to our 
readers without whose support 
there would be no publication. The 
ACLN team wishes our readers 
and contributors the compliments 
of the forthcoming festive season 
and look forward to being with you 
in 2017.
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ARBITRATION

OLD BUT NOT 
OBSOLETE
The Hon Robert French AC 
Chief Justice of the High Court 
of Australia, Canberra

The Chartered Institute 
of Arbitrators in 2015 has 
demonstrated a capacity for 
celebration of its centenary on a 
global scale—celebrations which 
embrace reflections on the past, 
present and future of arbitration 
and consensual dispute resolution 
generally. The demonstration 
of that celebratory capacity 
reflects the Institute's world–wide 
membership and international 
network of branches and its 
standing as a leading contributor 
to education, scholarship, 
standard setting and law reform.
The story of the Institute over the 
last 100 years since its modest 
beginnings in London in 1915 is 
one of remarkable achievement. I 
thank the Institute and its officers 
for the opportunity to recognise 
that achievement on this occasion 
and, in particular, to recognise the 
work of the Australian branch and 
its officers and members.
I tried to find some concise 
expression of a theme for this 
evening's remarks which, 
mercifully for all of us, precedes 
the main course and so, despite 
its threatening designation on the 
program as a 'Keynote Address' 
must be brief. The expression 
of a theme eventually presented 
itself in the words of Arnold 
Schwarzenegger. In his most 
recent Terminator film, made 30 
years after the first of the franchise, 
he justified his continuing 
usefulness as an apparently 
aging, early model robotic hit man 
from the future with the heavily 
accented assertion that 'I may be 
old but I am not obsolete'. Taking 
those words completely out of 
context they can be translated into 
a very fine understatement of the 
present condition of the Institute.
The Institute is old, not so much 
by the nominal measure of 100 
years, but by the time compressed 
standards of the last 50 years 
or so in which more and more 
change seems to have happened 

in less and less time, change 
with which the Institute has been 
fully engaged. The profile of 
its activities responding to that 
dynamic environment indicates 
that obsolescence is not on its 
agenda.
The Institute began its existence 
when the future, which is our 
present, was probably beyond the 
most extravagant imaginings of 
the most prescient people of the 
time. Yet events were happening 
then which were to set in motion 
changes of a social, political 
and technological character 
affecting international relations, 
the functions and subject matters 
of international law, the nature, 
speed and complexity of trade and 
commerce, and the movement of 
peoples, information and ideas 
around the globe.
In 1915, the world was in the grip 
of a murderous conflict. That war 
to end all wars laid the foundations 
for the Second World War. Both 
saw the emergence of international 
endeavours to manage tensions 
and to resolve disputes between 
nations. The developing 
international order was paralleled 
by the creation of conventions and 
treaties, protocols, model laws 
and common form instruments 
responding in a variety of ways to 
the requirements of an increasingly 
global market for goods and 
services, information and ideas.
[The year] 1915 was also the 
year in which Albert Einstein 
wrote the field equations for 
his general theory of relativity 
which, together with the theory of 
special relativity enunciated ten 
years earlier, changed not only 
our understanding of reality but 
created a theoretical framework 
for the development of new 
technologies of great promise and 
great danger.
Less heralded than Einstein, 
HC Emery, a London solicitor, 
founded the Institute of Arbitrators 
on 1 March 1915. He brought 
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together a multi–disciplinary 
group, a consulting engineer, Lord 
Headley as the first President, six 
architects, two quantity surveyors, 
two surveyors, a civil engineer, a 
mechanical and electrical engineer 
and an accountant, who formed 
the first council. The principal aim 
of the Institute was to 'raise the 
status of a professional arbitrator to 
a distinct and recognised position 
among the learned professions' by 
means of the 'study of the law and 
practice of arbitration'.1

Arbitration as a means of dispute 
resolution was well established 
and had a long history at that 
time. Sixty six years earlier, 
Francis Russell, had published a 
Treatise on the Power and Duty 
of an Arbitrator and the Law of 
Submissions and Awards which 
evolved into Russell on Arbitration, 
now in its 24th edition. Other 
texts had been published in the 
later part of the 19th century. 
Nevertheless, according to one 
chronicler of the Institute's first 
century, Julio Betancourt:
Although the utility of arbitration 
had long been recognised and, to 
some degree well documented—
particularly in England—everything 
seems to suggest that, before 
1915, there was almost a complete 
absence of systematic study of this 
discipline, not only in England but 
also in the United States.2

Nor was there any serious 
endeavour to train arbitrators or 
practitioners in the field.
The legal establishment did not 
trust the process, perhaps seeing 
it as a threat to its representational 
monopolies and those of the courts 
in dispute resolution. Chief Justice 
Sundaresh Menon of Singapore, 
in a speech given at the Institute's 
centenary conference in Singapore 
in September, quoted a letter to 
the Times published in August 
1892—the author was anonymous, 
but suspected of being a judge—
in which the practice of arbitration 
was described thus: 

... the hazardous and mysterious 
chances of arbitration, in which 
some arbitrator, who knows as 
much about the law as he does 
about theology ... decides intricate 
questions of law and fact by 
applying 'a rough and ready moral 
consciousness'.3

The reputation of arbitration as 
a dispute resolution process in 
Australia in the late 19th century 
was probably not enhanced by 
the experience of our first Prime 
Minister, Edmond Barton, also 
a founding member of the High 
Court. In 1896, when a Queen's 
Counsel and a member of the New 
South Wales Parliament, he agreed 
to appointment as an arbitrator in 
a railway line construction dispute 
which was estimated to last six 
months. Two years, 55 banks and 
cuttings, and 70 bridges and box 
drains later when the arbitration 
wound up, he found he had to 
answer allegations by his political 
opponents that he had deliberately 
lengthened the hearing.
The Chartered Institute was 
founded to address concerns 
about the quality of the arbitral 
process and the standards of 
competency of those participating 
in it. Its history since its foundation 
has been well documented and 
a comprehensive account with 
thoughtful reflections about its 
future—almost a kind of strategic 
concept plan—appears in the 
centennial lecture 'Looking 
back–Moving forward' given by 
Professor Doug Jones in May this 
year.4 It is not necessary to retrace 
that history in any detail but it 
may be appropriate to offer some 
observations about the place of 
arbitration today and its future.
It is a mechanism applicable 
to a hugely diverse class of 
matters—encompassing all 
manner of disputes from consumer 
transactions to land use questions, 
construction contracts, resource 
development and exploitation, 
and major financial dealings. 

All of these matters may be the 
subject of arbitration within a 
single national legal system and 
readily enforced by the laws of that 
system.
The century since the founding 
of the Institute has seen what 
Betancourt has called 'the 
adaptation, modernisation and 
internationalisation' of arbitration. 
That internationalisation can be 
tracked through the Geneva 
Protocol on Arbitration Clauses of 
1923, the New York Convention of 
1958, the Washington Convention 
of 1965, the UNCITRAL Arbitration 
Rules of 1976 and the UNCITRAL 
Model Law of 1985. 
Recent history has also give rise 
to what Betancourt has called the 
'wide–spread institutionalisation 
of other dispute resolution 
mechanisms, alternative to judicial 
determination of disputes'—
examples being the European 
Code of Conduct for Mediators 
and Directives within the European 
Union covering mediation, 
alternative dispute resolution and 
online dispute resolution. The 
Institute has responded to those 
developments by extending its 
programs to cover all forms of 
consensual non–judicial dispute 
resolution.
The relationship between 
arbitration and the courts has 
shifted significantly over the last 
century. Writing on that topic for 
the Institute of Arbitrators in 1992, 
I observed that in times not so 
far past, the arbitrator was seen 
in some circles as a dubious 
below stairs figure providing a 
second rate system of backyard 
justice and requiring close curial 
supervision.5 Before 1979 in 
England and 1984 in Australia, the 
arbitrator was subject to frequent 
judicial lashings and had only to 
stumble, however innocently, to 
be branded with the stigma of a 
very broadly defined concept of 
'misconduct'. 
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Typically lapsing into extravagant 
metaphor, I observed that after the 
Arbitration Act 1979 in England 
and the Uniform Commercial 
Arbitration Acts introduced into 
the Australian States in 1984 and 
1985, the arbitrator had cast off the 
shackles of the stated case and 
rubbed off the tarnish of error on 
the face of the record. I noted also 
that Justice Foster in QH Tours Ltd 
v Ship Design and Management 
(Aust)6 held that an arbitrator could 
declare void ab initio the contract 
containing the very arbitration 
clause from which he or she 
derived authority. 
This ability to remove the premise 
of his or her own appointment 
in my view put the arbitrator 
into the same league as Arnold 
Schwarzenegger in the first 
Terminator film. Sent back in time 
by robots warring with humanity to 
eliminate the mother of the leader 
of the human resistance before she 
could give birth, his task was to 
eliminate the premise upon which 
he was sent. I remember trying to 
explain the logical difficulties of 
the plot to my children at the time 
but they dismissed it with the same 
facility as did Foster J in QH Tours 
Ltd.
More recently, in upholding 
the validity of the provisions for 
the enforcement of arbitrations 
under Part 3 of the International 
Arbitration Act 1974, the High 
Court has drawn important 
distinctions between the exercise 
of judicial power and the exercise 
of the arbitral function.7 The latter 
converts existing rights and 
duties, the subject of dispute, 
into enforceable rights and duties 
flowing from the award. The Court 
emphasised the consensual 
foundation of arbitration. Four of 
the Justices in a joint judgment 
quoted what the Court had said 
in the CFMEU case in 20018 that 
judicial power is a power exercised 
independently of the consent 

of the person against whom the 
proceedings are brought and 
results in a judgment binding of its 
own force. An arbitrator's powers 
on the other hand depend on the 
agreement of the parties and the 
award is not binding of its own 
force. Its effect depends on the law 
which operates with respect to it. 
Another important distinction 
between arbitration and the 
judicial process was made by the 
former Commonwealth Attorney–
General Robert McClelland, when 
introducing amendments to the 
International Arbitration Act in 
2010. He said:
Arbitrators need to stop thinking 
about themselves as common law 
judges without robes and start 
thinking of themselves as service 
providers. Similarly, courts need 
to respect this essential aspect of 
arbitration.9

Despite those distinctions, 
arbitration and alternative dispute 
resolution processes do not 
inhabit a private law silo. They 
impact on the public interest 
in a variety of ways. Fair and 
efficient dispute resolution based 
on an accurate appreciation 
of the factual and legal issues 
can reduce transaction costs 
and delays associated with 
commercial activity and, to that 
extent, benefit the public interest. 
Some arbitrations at the national 
and international level, although 
conducted between private 
parties, may have significant wider 
public interest impacts. To take 
a simple example, a licensing 
dispute in relation to intellectual 
property may have implications 
for the price of goods or services 
supplied to consumers. Arbitration 
provisions inserted into consumer 
transactions between large scale 
service providers and a large 
number of small consumers which 
preclude access to the courts, 
where disputes arise, may attract 
questions about whether they are 

This ability to remove the 
premise of his or her own 
appointment in my view 
put the arbitrator into the 
same league as Arnold 
Schwarzenegger in the first 
Terminator film. Sent back 
in time by robots warring 
with humanity to eliminate 
the mother of the leader 
of the human resistance 
before she could give birth, 
his task was to eliminate 
the premise upon which he 
was sent. 
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truly consensual in character and 
the balance of advantage and 
disadvantage which they create 
between provider and consumer. 
Public policy is never far away 
from such situations.
The Institute is no doubt well aware 
that it operates in a field in which 
public policy concerns can lead 
to statutory interventions from time 
to time. While arbitration has taken 
a very prominent place in global 
markets for goods and services, 
it should never be forgotten that 
'all politics is local'. The Institute's 
accumulated experience in the 
100 years of its existence would 
suggest that it is attuned to the 
various political, social and cultural 
environments in which arbitration 
and alternative dispute resolution 
must operate.
There is a prophecy in the Acts 
of the Apostles 'your young men 
will see visions and your old men 
will dream dreams'. There are in 
some writings about arbitration 
visions or dreams of a kind of 
transcendent autonomous future. 
Transcendence is a popular theme 
in some science fiction writing—it 
usually involves a sufficiently 
advanced intelligent species 
holding hands metaphorically 
and ascending to a higher plane 
of existence, shaking off earthly 
fetters. It is a future for the human 
race suggested in the writings of 
the Jesuit philosopher, Teilhard 
de Chardin, in the 1950s. Some 
writings about the future of 
arbitration imagine a state in 
which it transcends domestic 
and international legal regimes 
and operates within an entirely 
autonomous body of law. Sceptics 
of these Utopian dreams dismiss 
them as resting upon some kind 
of ideological distinction between 
the private and public sphere 
which is not tenable. Much as I 
enjoy science fiction, I am with 
the earth bound. It seems to 
me that the future of arbitration 
is inextricably bound up with 

national and international legal 
regimes. Of course, another 
centenary may prove me quite 
wrong. Even without the promise 
of transcendence, the Institute has 
much to look forward to in serving 
not only the interests of its many 
members, but through them the 
greater public interest.
Once again, I congratulate it upon 
its centenary. I will not be around 
for the next, but it is likely to be 
interesting.
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INTRODUCTION
Because of its jurisdiction the Land 
and Environment Court deals with 
complex, specialised environment 
and planning matters, across both 
its criminal and civil jurisdictions. 
The purpose of the expert is to 
provide the court with the expertise 
and knowledge that is required to 
understand, and resolve, disputes 
between parties. Where each 
of the parties present their own 
experts that are qualified in a 
particular scientific or professional 
discipline and, with each arriving 
at different opinions, it can be 
difficult for the court to synthesise 
and apply the evidence to the 
legal issues before it.1

The traditional approach to 
hearing expert evidence has been 
critiqued by a number of sources 
as transforming the position of the 
expert into one of an advocate.2 As 
pointed out by McClellan J: 
... only the most extraordinary 
person who has been engaged 
to prepare and give evidence 
for a client would, when cross–
examined, readily confess error, 
accept their view was wrong 
and that the client’s money was 
wasted.3

As acknowledged in Wood v R,4 
this bias is an almost inevitable 
result of the adversarial system:
Once an expert has been 
engaged to assist in a case, there 
is a significant risk that he or she 
becomes part of ‘the team’ which 
has the single objective of solving 
the problem or problems facing 
the party who engaged them to 
‘win’ the adversarial contest.
The Land and Environment 
Court is particularly vulnerable 
in this respect as there is a 
limited pool of experts to give 
evidence on matters within 
its jurisdiction. Thus it is likely 
that experts will endeavour to 
maintain good relations with 
those that retain them, as there is 
likely to be subsequent litigation 

for which their services will be 
required.5 It is trite to state that a 
continued connection, together 
with remuneration, naturally 
encourages an expert to do their 
best for the party engaging them. 
Another term for this phenomenon 
is ‘adversarial bias’.
The Land and Environment Court 
has employed several methods in 
order to respond to the difficulties 
surrounding expert evidence, 
including: the use of parties’ 
single or joint experts or court 
appointed experts; the use of 
concurrent evidence procedures; 
and the employment of specialised 
Commissioners.
This paper will, first, provide a brief 
overview of the rules governing 
expert evidence in the Land 
and Environment Court; second, 
discuss the court’s practice and 
procedure in relation to expert 
evidence; third, examine the merits 
and criticisms of court appointed 
and parties' single experts; fourth, 
discuss the process of concurrent 
evidence, or as it is colloquially 
know, ‘hot–tubbing’; and fifth, 
make the argument for its adoption 
outside the Land and Environment 
Court, especially in the United 
States.

RULES GOVERNING 
EXPERT EVIDENCE IN THE 
LAND AND ENVIRONMENT 
COURT
The rules governing experts, and 
their evidence, in the Land and 
Environment Court are found in 
the:
(a) Evidence Act 1995 (NSW);
(b) Civil Procedure Act 2005 
(NSW) (CPA);
(c) Uniform Civil Procedure Rules 
2005 (NSW) (UCPR);
(d) Land and Environment Court 
Act 1979 (NSW);
(e) Land and Environment Court 
Rules 2007 (NSW); and
(f) Land and Environment Court 
Practice Notes.
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In this context it is particularly 
worth examining the relevant rules 
of evidence and procedure.
EVIDENCE ACT
Expert evidence is generally 
governed by the Evidence Act, 
in particular, sections 76–79. 
Although section 76 sets out a 
general prohibition on opinion 
evidence, section 79 provides that 
evidence provided by an ‘expert’, 
or someone with ‘specialised 
knowledge based on training, 
study or experience’, is an 
exception to this principle. 
In establishing the exception, it is 
first necessary to identify the fact 
in issue on which expert evidence 
is to be adduced, as the initial 
question that arises in relation to 
section 79 is whether the subject 
matter of the opinion is such that 
a person without experience in 
the area would not be able to 
form a sound judgement on the 
matter without the assistance of 
a person possessing specialised 
knowledge, which is in a field that 
is sufficiently recognised as a 
reliable body of knowledge.6

For an expert’s opinion to 
be admitted into evidence 
on a particular issue, three 
requirements must be satisfied. 
First, the expert must have 
specialised knowledge that they 
are able to demonstrate to the 
court is based on the person’s 
training, study or experience, 
and the evidence must be wholly 
or substantially based on that 
specialised knowledge.7 It is 
helpful to identify with precision the 
issue on which the expert opinion 
is being proffered, as this will 
aide in identifying the specialised 
knowledge, based on training, 
study or experience, which the 
expert will need to possess.8

The rationale behind this 
requirement was outlined by 
Gleeson CJ in HG v The Queen:9

Experts who venture ‘opinions’ 
(sometimes merely their own 
inference of fact), outside their 
field of specialised knowledge 
may invest those opinions with a 
spurious appearance of authority, 
and legitimate processes of fact–
finding may be subverted.
In the now seminal decision of 
Dasreef Pty Ltd v Hawchar,10 
the High Court of Australia 
unanimously held that a failure 
to demonstrate that an opinion 
expressed by a witness is based 
on his or her training, study or 
experience is a matter that goes to 
the admissibility of the evidence, 
not its weight.11 For this reason, 
the court held that the trial judge 
erred in failing to make a ruling 
regarding the admissibility of 
evidence contained in a report by 
the expert witness, Dr Basden, 
as to the quantitative level of Mr 
Hawchar’s exposure to silicon 
dust.12 Dr Basden had given 
evidence of his training, study 
and experience, but he had not 
given evidence asserting that this 
training and experience permitted 
him to provide anything more than 
a ‘ballpark figure’ estimating the 
amount of silica dust to which a 
worker using an angle grinder 
would be exposed. Neither had he 
taken any direct measurements 
or performed any inferential 
calculations to determine the likely 
level of silica dust exposure. There 
was, therefore, no footing upon 
which the judge at first instance 
could conclude that a numerical 
opinion expressed by Dr Basden 
was wholly or substantially based 
on his specialised knowledge, 
training, or experience.13

Second, the expert is required to 
set out all the assumptions upon 
which the opinion is proffered. 
If the opinion is based on facts 
‘observed’ by the expert, they must 
be identified and proved by the 
expert, or if the opinion is based 
on ‘assumed’ facts, they must be 

identified and proved in some 
other way.14 Unless the facts upon 
which the opinion is based can be 
established, the expert’s opinion 
will be inadmissible, or if admitted, 
given very little weight.15

Third, the expert must also set 
out all of the reasoning he or she 
has engaged in to arrive at his 
or her conclusion. A report that 
simply states the opinion given 
or conclusion reached, without 
elucidating how the expert arrived 
at this conclusion will usually be 
rejected by the court.16

The rules contained in sections 
135–137 of the Evidence Act are 
also relevant as they provide the 
final discretionary barrier that a 
party seeking to tender evidence 
must overcome before that 
evidence is admitted. These rules 
provide that the evidence will not 
be admitted unless its probative 
value substantially outweighs the 
danger that it might otherwise 
mislead, or confuse, or be unfairly 
prejudicial to a party.
The rules of evidence do not apply 
to all Classes of the Land and 
Environment Court’s jurisdiction. 
For example, the court may 
choose not to be bound by the 
Evidence Act in Class 1, 2 or 
3 proceedings (merits based 
administrative decision–making).17 
This is also the case in Class 5 
sentencing matters.
UNIFORM CIVIL PROCEDURE 
RULES
Part 31, Div 2, Subdiv 5 rule 
31.17–54 of the UCPR provides a 
comprehensive and prescriptive 
outline of the practice and 
procedure in relation to expert 
evidence. Importantly, the UCPR 
states that the expert witness’ 
paramount duty is to the court 
and not to any party to the 
proceedings.18

Under UCPR rule 31.17 the main 
purposes for the provision of 
expert evidence are set out. 
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These include for the court: to 
have control over the giving of 
expert evidence;19 to restrict expert 
evidence in proceedings to only 
that which is reasonably required;20 
to avoid unnecessary costs 
associated with retaining different 
experts;21 to ensure a fair trial of 
proceedings, and allow for more 
than one expert if necessary;22 
to declare the duty of an expert 
witness in relation to the court and 
the parties to proceedings;23 and, 
according to rule 31.17(d):
… if it is practicable to do so 
without compromising the 
interests of justice, to enable 
expert evidence to be given on an 
issue in proceedings by a single 
expert engaged by the parties or 
appointed by the court.
Any party looking to adduce 
expert evidence must promptly 
seek directions in this regard.24 
A court may give directions 
regarding expert witnesses, 
including directions: limiting the 
number of expert witnesses who 
may be called;25 providing for the 
engagement and instruction of a 
parties’ single expert;26 providing 
for the appointment and instruction 
of a court appointed expert;27 
requiring experts in relation to the 
same issue to confer, either before 
or after preparing experts’ reports 
in order to endeavour to reach 
an agreement on any matters 
in issue,28 or any other direction 
that may assist an expert in the 
exercise of the expert’s functions.29

Under the UCPR, as soon as 
practicable after an expert has 
been appointed he or she must be 
provided with a copy of the Expert 
Witness Code of Conduct. The 
Code is contained in Sch 7 of the 
UCPR.
The default position is contained in 
UCPR rule 31.23(3), according to 
which a failure to acknowledge the 
code will result in expert evidence, 
including an expert’s report, being 
inadmissible.30 

However, the decision in Wood v 
R31 now clarifies that an expert’s 
evidence is not automatically 
rendered inadmissible merely 
because the expert has 
overlooked the code.32 The 
question of admissibility is 
ultimately to be determined in 
accordance with the principles 
underlying the law of evidence.33 
Therefore, the fact that an expert 
has failed to acknowledge the 
code should be taken into account 
as a factor in determining whether, 
under sections 135–137 of the 
Evidence Act, the probative value 
of that evidence substantially 
outweighs the danger that it might 
mislead or confuse or be unfairly 
prejudicial to a party.34 A positive 
answer to this question will result 
in that evidence being admissible; 
a negative answer may result in it 
being rejected.

EXPERT EVIDENCE 
IN THE LAND AND 
ENVIRONMENT COURT
Prior to the appointment of any 
expert in any proceeding in the 
court, the Court Practice Notes 
require that parties consider 
whether expert evidence is 
necessary to resolve the dispute.35 
In some case, such as judicial 
review proceedings in Class 4 of 
the court’s jurisdiction, leave of 
the court is required by a party 
seeking to rely on expert evidence.

TRADITIONAL INDIVIDUAL 
PARTY EXPERTS VS 
COURT APPOINTED OR 
JOINT PARTY EXPERTS
The increasingly frequent use of 
expert evidence in the Land and 
Environment Court has highlighted 
the limitations of the traditional 
model of cross–examining each 
of the party’s experts. Concerns 
have arisen in relation to experts 
feeling like they were unable to 
explain their evidence properly 
due to the fact that they were 
constrained by having to answer 
the cross–examiner’s questions; 

evidence remaining difficult to 
understand or ambiguous post 
cross–examination; experts being 
biased or acting as advocates; 
and the process being lengthy and 
taking too much time to get to the 
point of difference or disagreement 
between the experts.36

As previously mentioned, the 
Land and Environment Court has 
employed several strategies in 
order to overcome the difficulties 
associated with expert evidence. 
The merits and criticisms of two of 
these strategies will be discussed 
below.
The problem of adversarial bias 
in relation to expert witnesses 
has been identified by a number 
of sources. It was noted in an 
empirical study, carried out 
by the Australian Institute of 
Judicial Administration, that more 
than a quarter of judges have 
experienced bias on the part of 
experts.37 One of the identified 
ways of responding to the difficulty 
in obtaining objective expert 
evidence is through the use of 
joint experts or court appointed 
experts.38

However, Downes J of the Federal 
Court believed in the adversarial 
model and treated with caution 
the encouraged use of parties’ 
joint experts and court appointed 
experts. His Honour believed 
the adversarial method of cross–
examination39 crystallised more 
accurately the criteria required 
to evaluate issues than a single 
opinion can.40 His Honour opined:41

I do not find anything untoward 
in expert witnesses presenting 
different perspectives. This is 
what counsel do all the time. 
The limitation is that they must 
be sustainable perspectives 
presented in a way which can 
be evaluated. I do not even 
mind experts who are ‘hired 
guns’ provided that they are 
not presenting evidence that is 
unsustainable ...
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Further, it has been noted that the 
fact that the different experts do 
not reach the same conclusion 
is not an inherently bad thing.42 
The differing criteria exposed by 
the different experts will enable 
the judge to reach his or her own 
conclusion.
A joint party, or court, appointed 
expert, by contrast, has no 
interaction with the parties other 
than to clarify evidence or to be 
cross–examined on it and this will 
only happen when both parties 
are present. Separated from 
the environment of one party, a 
court appointed or joint expert 
is more likely, in my view, to be 
disinterested in the result of a case 
and, therefore, give more neutral 
evidence.

THE USE OF COURT 
APPOINTED AND / OR 
JOINT SINGLE EXPERTS 
IN THE LAND AND 
ENVIRONMENT COURT
Nevertheless during McClellan J’s 
tenure as Chief Judge of the Land 
and Environment Court, his Honour 
encouraged the use of court 
appointed and joint party experts. 
Indeed during the period between 
March 2004 and April 2005 there 
were 171 court appointed experts 
in this court.43 In 2010, by contrast, 
there were only five joint single 
experts and no court appointed 
experts. 
This change in practice reflects, 
in part, perceptions of fairness 
concerning court appointed 
experts and the decision by the 
court to utilise Commissioners with 
expertise in specific areas.
The position of the current 
framework, as outlined in the 
Court Practice Notes for Class 1, 
2, 3 (merits review) and 4 (judicial 
review) proceedings is, first, to 
encourage parties to use a parties’ 
joint expert, and should the parties 
disagree, then the court may 
appoint an expert if appropriate to 
do so. 

Typically, matters relating to more 
objective issues such as noise, 
traffic, parking, overshadowing, 
engineering, hydrology and some 
contamination issues are seen as 
suitable for a parties’ joint expert.
If parties do not wish to use a joint 
expert, but the court finds that a 
single expert would be appropriate 
in that case, the court may at any 
stage of the proceedings appoint a 
court appointed expert to, inquire 
into, and report on the issue.44 On 
the other hand, when both parties 
do agree to have one expert 
presenting evidence this is called 
a ‘parties’ single expert’ or a ‘joint 
expert’.45 Both ‘court appointed 
experts’46 and ‘parties’ single [or 
joint] experts’47 are remunerated by 
the parties.
In terms of parties’ joint experts, 
‘the parties affected must 
endeavour to agree on written 
instructions to be provided to the 
parties’ joint expert concerning 
the issues arising for the expert’s 
opinion and concerning the facts, 
and assumptions of fact, on which 
the report is to be based’. If the 
parties are unable to agree they 
must seek directions from the 
court.48

Rule rule 31.17(d) of the 
UCPR sets two criteria for the 
appointment of a court appointed 
expert. First, it must be practical to 
use a court appointed expert, and 
second, their engagement must be 
made without compromising the 
interests of justice.
In most cases where a party 
objects to a court appointed 
expert, it is unlikely that the court 
will not allow the parties to call their 
own experts, or use a joint expert, 
as a matter of fairness.
In considering whether it is 
appropriate to use a parties’ joint 
expert, the court will have regard 
to a number of criteria, including:
(a) the importance and complexity 
of the subject matter in dispute;

(b) the costs involved in obtaining 
a parties’ single expert compared 
to individual party experts;
(c) whether the parties’ joint expert 
is reasonably likely to narrow the 
scope of the issue(s) in dispute;
(d) the nature of the issue, 
including whether it may be 
answered in an objectively 
verifiable manner, involves 
the application of accepted 
criteria (such as the Australian 
Standards) or is subject to varying 
methodologies or schools of 
thought;
(e) the timing of appointment, 
whether the single expert has 
sufficient data to provide a report 
and whether the parties are 
prepared to proceed to hearing on 
the basis of that report; and
(f) whether the integrity of the 
expert evidence is likely to be 
enhanced.49

Some commentators argue in 
cases where legal and factual 
issues are complex or the quantum 
of any damages is large, it is not 
appropriate to use court appointed 
or parties’ single joint experts. 
Rather, in these cases each party 
should separately be heard on 
their own evidence.50

The main arguments for parties’ 
joint experts or court appointed 
experts are that first, when the 
issue is one that usually requires 
only one answer (such as noise) 
there is no need for more than one 
expert. Second, it save costs and 
time. Third, it has been argued that 
the court has the benefit of hearing 
from at least one expert who is 
unaffected by adversarial bias.
Where the parties have agreed to 
a parties’ joint expert in relation 
to a specific issue they may not 
adduce evidence of another 
expert without the leave of the 
court, in relation to that issue.51 
In determining whether to grant 
leave, the court will consider the 
issues involved in the dispute 
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and whether the cost involved 
in obtaining further evidence is 
proportionate to the length and 
complexity of the dispute.
An apprehension of bias may 
be sufficient to ensure a grant of 
leave. In granting leave, the court 
will also consider whether the party 
thinks that the joint expert may be 
wrong because another expert 
takes a different view.52

It is important that this facility 
remains for parties to adduce 
further evidence so that trial by 
a parties’ joint expert, or court 
appointed expert, does not 
become a substitute for trial by a 
judge.53 The court must balance 
the need to restrain the costs of 
litigation against the need for the 
parties to be fully heard on the 
matters in dispute.
In cases where parties agree to 
use a joint expert, but disagree 
as to the identity of that expert, 
the Court Practice Note directs 
each party to put forward three 
names each with accompanying 
curriculum vitae to the court.54 
The court usually makes a 
selection from that pool.55 For court 
appointed experts the court follows 
the same procedure.

CONCURRENT EXPERT 
EVIDENCE (‘HOT–
TUBBING’) IN AUSTRALIA
The prevailing approach of the 
Land and Environment Court, 
and in many other jurisdictions in 
Australia (including the Federal 
Court of Australia), of receiving 
expert evidence is to do so 
concurrently, or together, rather 
than individually in the course of 
each party’s case.56 It is the norm 
rather than the exception.

WHAT IS CONCURRENT 
EXPERT EVIDENCE?
Concurrent evidence is defined 
by the ability of a court (or 
other forum) to order experts to 
collaborate and collectively give 
evidence to the court. 

While the precise process will vary 
between jurisdictions, concurrent 
evidence usually comprises a 
seven stage process (elaborated 
on below), in which competing 
experts will give evidence 
together in the witness box under 
examination by opposing counsels 
to resolve the outstanding issues of 
fact.57 The phrase ‘hot–tubbing’ is 
often used to colloquially describe 
the process because the expert 
witnesses physically sit together in 
the witness box at all times.
While two decades ago concurrent 
evidence was restricted to a few 
civil, commercial and regulatory 
matters in Australian courts, 
favourable experience58 has seen 
it widely adopted throughout 
Australia, as the table annexed 
at ‘A’ demonstrates.59 Concurrent 
expert evidence is now used in 
both judge–alone trials and jury 
trials, in both criminal and civil 
proceedings.

METHODOLOGY
The procedure aims to direct 
expert evidence to the issues 
which are genuinely contentious 
and to subject expert evidence 
to expert criticism. By reducing 
the quantity of evidence, 
and increasing the quality of 
discussion, the court avoids 
unnecessary adverserialism, 
delays and cost.60 The relevant 
experts are sworn–in together and 
remain together during the entirety 
of their evidence, as opposed to 
the traditional approach where 
each expert presents his or her 
evidence and is separately made 
available for cross–examination. 
This approach facilitates a 
discussion between the experts, 
advocates and judge, and helps to 
narrow the issues in dispute.
As stated above, the giving of 
concurrent evidence typically 
involves seven distinct stages:
(1) first, identification of the issues 
upon which expert evidence is 
required;

The Land and Environment 
Court has employed 
several methods in 
order to respond to the 
difficulties surrounding 
expert evidence, including: 
the use of parties’ single 
or joint experts or court 
appointed experts; the use 
of concurrent evidence 
procedures; and the 
employment of specialised 
Commissioners.
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(2) second, the preparation of 
individual expert reports;
(3) third, a conference between 
the experts, without lawyers, in 
order to prepare a joint report that 
sets out the matters upon which 
there is agreement and the matters 
upon which there is disagreement, 
including, where possible, short 
reasons as to why they disagree;
(4) fourth, the preparation of 
the joint report (again, without 
lawyers);
(5) fifth, the experts are called 
to give evidence together, 
at a convenient time in the 
proceedings, usually following the 
tendering of the lay evidence;
(6) sixth, the experts are given an 
opportunity to explain the issues in 
dispute in their own words. Each 
expert is then allowed to comment 
on or question the other expert; 
and
(7) seventh, cross–examination of 
the experts. During this process, 
each party is permitted to rely on 
their own expert for clarification 
of an answer.61 The parties 
usually prepare and hand up 
to the trial judge a list of cross– 
examination topics (written at a 
high level of generality) prior to 
the commencement of the cross–
examination.
The purpose of the third stage, 
the joint expert conferencing (or 
expert conclave, as it is sometimes 
known as), is important and is 
designed to allow the experts to 
discuss the issues in dispute in a 
neutral context where questions 
can be asked and the issues in 
dispute narrowed and clarified. 
This facilitates the identification, 
investigation and resolution of the 
real issues in contest between the 
experts.62 Discussions between 
the experts should be full and 
frank. The content of discussions 
between the experts cannot be 
disclosed at the hearing unless the 
parties agree, or bad faith during 
the conclave is alleged.63

The advantages of an expert joint 
conference are that:
(a) any extreme or biased views 
adopted by experts are quickly 
moderated when they need to be 
justified before peers;
(b) factual concessions are easier 
to make in private rather than in 
court where there is pressure, in 
front of the client, on the expert to 
adhere to the original opinion;
(c) they often disclose facts and/
or relevant information not always 
known or appreciated by other 
experts; and
(d) significant points of 
disagreement can be identified 
and more adequately defined, 
while peripheral issues are often 
isolated and agreed upon.64

The conference should result in a 
joint report stating what is agreed 
and what remains in dispute and 
why.65 Depending on the case, it 
may be appropriate to produce a 
table setting out the issues that are 
agreed upon and the issues that 
are in dispute, together with brief 
reasons as to the nature of the 
dispute.
It is important that at the 
conference the experts make 
a concerted effort to agree. On 
occasion, experts have met and 
refused to agree on matters which 
are subsequently agreed upon on 
the first day of the hearing. This 
merely puts the parties to extra 
cost with no beneficial outcome.66 
It is also a likely breach of the 
Expert Witness Code of Conduct.
It is also important that experts 
maintain their independence 
throughout the process. Legal 
representatives are not to attend 
joint conferences of experts or be 
involved in the preparation of joint 
reports without the leave of the 
court.67 There have been instances 
where experts have agreed at 
the conference, but subsequently 
withdrawn or modified their 

position after further discussions 
with lawyers. If this occurs, it 
defeats the purpose of expert 
evidence as the experts are no 
longer giving their opinion, but an 
opinion ‘filtered by the lawyers’.68 
It will also subject the expert to 
rigorous cross–examination that 
may damage his or her credit.
The procedure for giving expert 
evidence concurrently is not 
presently prescribed in the Court’s 
Practice Notes, but is a flexible 
process that varies from case to 
case and judge to judge. This 
has been succinctly summed 
up as whichever expert ‘has the 
microphone has the floor’.69

THE BENEFITS OF 
CONCURRENT EVIDENCE
Proponents of concurrent 
evidence, including Garling J 
(Supreme Court of New South 
Wales) and Rares J (Federal 
Court of Australia), argue that the 
procedure narrows the issues in 
dispute, allows all evidence to be 
presented to the decision–maker 
at the same time, reduces the 
likelihood of adversarial bias, and 
saves costs and time.70

Justice Rares notes that this 
procedure is beneficial because 
it reduces the chance of the first 
expert ‘obfuscating in an answer’ 
and, because:
... each expert knows his or 
her colleague can expose any 
inappropriate answer immediately, 
and can also reinforce an 
appropriate one, the evidence 
generally proceeds to the critical ... 
points of difference.71 
It has been noted that expert 
evidence in the Land and 
Environment Court can now be 
taken in at least half the time when 
using the concurrent evidence 
procedure.72 
The benefits of concurrent 
evidence may be summarised as 
follows:
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Savings in time Use of concurrent evidence generally leads to a reduction in the time required 
to hear expert evidence.

Greater focus on the issues in question All the experts on the topic are together in the witness box at the same time, 
answering the one question on the same basis or assumption, or explaining why 
a different assumption or basis was used.
The whole process, including the joint conference and joint report, generally 
narrows the issues which remain in dispute to a significant extent.
All of the evidence concerning each issue is dealt with in a logical progression 
and can be found in one place in the transcript.

Reduced opportunity for experts to 
obfuscate

After opening statements by the experts, counsel may be invited to identify the 
topics upon which they will cross–examine. This has the advantage of reducing 
the chance of the first expert obfuscating in an answer; each expert knows his 
or her colleague can expose an inappropriate answer, and the presence of 
other experts induces an expert to be precise and accurate.
Extreme expert opinions and ‘pseudo–experts’ have become rare.

Greater control of proceedings The discussion between the experts is managed by the judge or commissioner, 
and not the lawyers.

Opportunity for experts to convey their 
opinions

Concurrent evidence allows the experts to express in their own words the view 
they have on a particular subject.

THE POTENTIAL 
DISADVANTAGES OF 
CONCURRENT EVIDENCE
Whilst concurrent expert evidence 
has enjoyed significant support 
in the Land and Environment 
Court, and elsewhere in Australia, 
it must be noted, in the interests 
of fairness, that it has its critics 
in Australia. Critics of concurrent 
evidence procedures, such as 
Davies J, note that it only serves to 
increase the adversarial nature of 
the proceedings. 
Justice Davies argues that the 
‘hot–tub’ turns expert witnesses 
into expert advocates, with the 
likely result of producing one of 
two undesirable consequences:
The first is that the judge will 
be left with two opposed but 
apparently convincing opinions 
by equally well–qualified experts, 
neither of them has been shaken 
in the process. The second 
and, unfortunately more likely, 
consequence is that the judge will 
be unwittingly convinced by the 
more articulate and apparently 

authoritative personality. 
The likelihood of this latter 
consequence increases as the 
complexity of the question in issue 
increases.73

Furthermore, critics of concurrent 
evidence note that, due to the 
fact the structure of concurrent 
evidence varies from court to 
court, the utility of such procedures 
is greatly dependant on the 
ability of the judge to direct the 
discussion, to ensure that all 
points of view are aired, and that 
it does not degenerate into an 
argument between the experts or 
an unstructured free–for–all.74

Whilst commending the underlying 
philosophy of concurrent 
evidence, Rackemann DCJ of 
the Queensland Planning and 
Environment Court argues that the 
method is:
... too limited in its application 
and applies too late in the 
process to be considered as a 
viable substitute for appropriate 
management at an earlier stage.75 
His Honour warns that:76

One of the problems with 
the enthusiastic promotion of 
concurrent evidence is that it has 
tended to give the impression 
that it is ‘the’ method for adducing 
expert evidence and is, in itself, a 
sufficient way to address concerns 
surrounding expert opinion 
evidence. In truth, it is neither. It is 
a tool, the usefulness of which will 
vary according to the context in 
which it is used, and the manner in 
which it is employed.
Experts in the Queensland 
Planning and Environment Court 
are, by contrast, required to confer 
at an earlier stage in the process, 
without individual reports being 
prepared and with their opinions 
being formulated in a process 
of mutual peer review while 
quarantined from the parties and 
their legal representatives. His 
Honour Judge Rackemann argues 
this provides a more satisfactory, 
useful and timely professional 
discourse than is achieved by 
reliance on concurrent evidence at 
trial.77 The potential disadvantages 
of concurrent evidence are 
perceived to be:
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Turning expert into advocates The ‘hot–tub’ may turn an expert witness into an expert advocate, leaving the 
judge with two opposed but apparently convincing opinions by equally well–
qualified experts.

Potential for one expert to dominate Courts need to ensure that confident and assertive experts do not unfairly 
dominate the panel processes.

Issues of credit The conduct of a cross–examination about an expert’s credit can be difficult in a 
concurrent evidence setting, and some other arrangements are needed to deal 
with such issues.

But while these concerns point 
to certain weaknesses in some 
models for hearing concurrent 
evidence, in practice, the 
procedure has had considerable 
success in increasing the 
efficiency of court proceedings, 
especially in cases where there 
are more than two experts.78 It 
may be that in terms of some 
issues, the traditional method of 
cross–examination of each expert 
separately, or consecutively, is 
more appropriate, but this is not 
constrained under the concurrent 
evidence model, and in my opinion 
the court greatly benefits from 
having the other expert in the room 
to clarify the point of disagreement.
Justice McClellan, a former 
Chief Judge of the Land and 
Environment Court, a former 
Chief Judge of the Common Law 
Division of the Supreme Court of 
New South Wales and a current 
Court of Appeal judge, has praised 
concurrent evidence procedures, 
and is in fact responsible for 
instigating the widespread use in 
the Land and Environment Court 
and in the Supreme Court of New 
South Wales. He notes that: 
... experience shows that provided 
everyone understands the process 
at the outset, in particular that it 
is to be a structured discussion 
designed to inform the judge and 
not an argument between the 
experts and the advocates, there 
is no difficulty in managing the 
hearing.79

In addition, concurrent evidence 
procedures have received 

enthusiastic support from the 
experts themselves, as they 
enable experts to communicate 
their opinions more effectively, 
because they are not confined to 
answering the questions of the 
advocates. This in turn, increases 
the capacity of the judge to decide 
which expert to accept.80

Thus in Strong Wise Ltd v Esso 
Australia Resources Ltd,81 where 
Rares J directed eight expert 
witnesses to give concurrent 
evidence, his Honour noted that 
the joint reports:82

... were extremely useful in 
crystallising the real questions 
on which the experts needed to 
give oral evidence. Experience 
in using this case management 
technique generally demonstrates 
considerable benefits in practice. 
First, the experts usually will readily 
accept the other’s opinion on the 
latter’s assumptions... Second, the 
process then usually identifies the 
critical areas in which the experts 
disagreed.
As his Honour observed:
... the great advantage of this 
process is that all the experts 
are giving evidence on the same 
assumptions... and can clarify 
or diffuse immediately any lack 
of understanding the judge or 
counsel may have about a point. 
The taking of evidence in this way 
usually greatly reduces the court 
time spent on cross–examination 
because the experts quickly get to 
the critical points of disagreement.

And in Walker Corporation Pty 
Ltd v Sydney Harbour Foreshore 
Authority83 the oral evidence by the 
six town planning and architectural 
experts took only two days when 
heard concurrently.

USE OF CONCURRENT 
EXPERT EVIDENCE 
OUTSIDE AUSTRALIA
Positive experiences with 
experiments in concurrent 
evidence in Australia have led to 
other common law jurisdictions, 
for example the United Kingdom, 
Canada and Singapore, in addition 
to international arbitration courts, to 
either adopt, or strongly consider 
adopting, the concurrent evidence 
procedure in recent years.

UNITED KINGDOM
The impetus for reform of expert 
evidence in the United Kingdom 
stems from the 1995 and 1996 
Woolf Reports,84 which found that 
the civil justice system in England 
and Wales was:
... too costly, too slow, too unfair, 
too complex and too uncertain for 
many litigants.85

Sir Rupert Jackson, in his 2010 
report reviewing civil litigation 
costs (the Jackson Report), 
recommended that concurrent 
evidence processes be adopted in 
England and Wales in an effort to 
reduce the costs of, and the time 
spent on, litigation, reduce the size 
of experts’ reports and improve the 
objectivity of expert evidence.86 He 
recommended the establishment 
of a pilot scheme trialling the use 
of concurrent evidence.
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The pilot scheme ran in 
Manchester’s Technology 
and Construction Court and 
its Mercantile Court between 
December 2010 and December 
2011. It involved identifying 
suitable cases for the use of 
concurrent evidence and inviting 
the parties to adopt this procedure 
at trial. As part of the pilot scheme, 
concurrent evidence was only 
used in cases where the judge 
considered it to be appropriate, 
and where the parties, experts 
and lawyers consented to such a 
course. All parties involved were 
asked to fill out questionnaires 
assessing their experience of the 
process.
While the 15 cases that used 
the process over a year were 
deemed insufficient to make robust 
conclusions on the efficacy of 
the procedure, tentative findings 
on the benefits of concurrent 
evidence were included in an 
interim report of the scheme 
published in January 2012.87 Some 
of the benefits of the scheme 
recognised by its participants 
were summarised by Dame Hazel 
Genn to include the efficiency of 
the process, the ease with which 
the evidence could be given, and 
the ease with which differences 
in opinion could be examined 
and assessed.88 It was found that 
forcing the judge, counsel and 
experts to focus on the issues prior 
to commencement resulted in a 
speedier and more targeted trial. 
The ability of the judge to evaluate 
disagreements was enhanced 
with all areas of the dispute being 
clearly identified from the outset.89

An expert participant in the pilot 
program described the experience 
of giving concurrent evidence as 
follows:90

The main benefit I found was when 
the other expert said something 
with which I did not agree, I 
could immediately explain my 
disagreement directly to the trial 
judge rather than have to explain it 

to my counsel and for him then to 
cross–examine the other expert... 
the use of concurrent evidence 
where I could talk directly to the 
judge was a great improvement, 
in my opinion, and allowed points 
of disagreement to be cleared up 
quickly.
Preliminary conclusions about 
the scheme included that there 
were ‘time and quality benefits to 
be gained’ from the process and 
that no significant disadvantages 
had been identified by those who 
had participated in the study.91 
As a result, the Jackson Report 
recommendations included that 
concurrent evidence be included 
in the Pt 35 Practice Direction 
of the Civil Procedure Rules as 
an optional procedure. Those 
amendments came into force in 
April 2013.92

Academic and industry responses 
to the pilot scheme were largely 
positive. Peter McHugh, a partner 
at law firm Challinors, stated that 
‘the advantages will outweigh the 
disadvantages if this procedure 
is introduced into our system’ and 
that ‘there should be no fear for 
the expert who has fully prepared 
themselves and knows the other 
side’s case inside and out’.93 
Dr Chris Pamplin, editor of the 
United Kingdom Register of Expert 
Witnesses, expressed his support 
for the program, explaining that:
... even if the hot–tub stands 
little chance of saving money, 
the better handling of opinion 
evidence ought to be reason 
enough to welcome its arrival to 
our shores.94

CANADA
The serious and endemic nature 
of the issue of the biased expert 
witness was illustrated in Canada 
by the 2008 Inquiry into Paediatric 
Forensic Pathology, in which the 
expert testimony of Dr Charles 
Smith relating to defective 
autopsies of children resulted in 
the wrongful conviction of several 
people for murder.95 

Through the Inquiry it was revealed 
that Dr Smith, previously regarded 
as an eminent pathologist in 
paediatric deaths in Ontario, 
fundamentally misunderstood the 
role of an expert witness, which 
was to be an advocate for the 
crown in order to ‘make a case 
look good’.96

The strongest proponents of 
concurrent evidence in Canada 
have been the judiciary. In a 
2009 patent infringement case 
involving a contest between two 
experts, Federal Court Justice 
Johanne Gauthier remarked in 
the judgement that ‘the use of 
'hot–tubbing' would have been 
particularly useful’.97 In an article 
on the subject, Supreme Court 
Justice Ian Binnie wrote that:
... a court should be able to 
require opposing experts to 
testify on the same panel and to 
be subject to questioning in the 
presence of each other, with the 
right to question each other in the 
presence of the trier of fact.98 
In particular, his Honour noted that 
experts testifying in the presence 
of one and another were more 
likely to be measured and truthful 
in anticipation of criticism from 
other experts.99

In what has been described as 
‘almost in response’100 to judicial 
expressions of frustration with 
the status quo and endorsement 
of concurrent evidence, the 
Canadian Federal Court Rules 
were amended in 2010 to 
expressly permit concurrent 
evidence in order to promote the 
delivery of evidence in the most 
efficient, least expensive and most 
fair manner.101

These reforms are codified in rules 
52.6 and 282.1 of the Federal 
Court Rules which allow the court 
to order expert witnesses to confer 
pre–hearing to narrow the issues; 
to prepare a joint statement of 
evidence; and to require experts 
testify as a panel. 
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Rule 282.2 permits experts to 
freely give evidence and question 
other panel members, or to be 
directed to comment on the 
evidence of another expert. Finally, 
all experts must agree to the Code 
of Conduct for Expert Witnesses 
which requires an expert witness 
to ‘exercise independent, impartial 
and objective judgment on the 
issues addressed’ and ‘must 
endeavour to clarify with the other 
expert witness the points on which 
they agree and the points on which 
their views differ’.102

Similar reforms were implemented 
earlier in 2006 in Canada’s federal 
Competition Tribunal Rules.103

Likewise in Ontario in 2010 in 
that province’s Rules of Civil 
Procedure.104 Hence in Paul v 
Oliver Fuels Ltd before the Ontario 
Supreme Court in 2012, Edwards J 
advised counsel to conduct ‘some 
sort of ‘hot–tubbing’ of the experts’ 
to come to a resolution about the 
conflicts in their evidence, and he 
posited whether the case could be 
one which proceeded on the basis 
of an agreed statement of facts.105

SINGAPORE
For a six month period in 2011, 
Singapore’s Subordinate Courts 
ran a pilot program where 
concurrent evidence was used 
to assist parties to streamline 
neutral evaluations106 in matters 
with extensive documentary or 
conflicting expert evidence.107

Following the success of the 
trial, the procedural rules of the 
Supreme Court of Singapore 
were amended in 2012 to adopt 
concurrent expert evidence 
practices.108

The new O 40A109 allows, with the 
consent of the parties, for expert 
witnesses to appear as a panel, 
to make comments on other panel 
members’ evidence, to question 
other panel members, and to be 
cross–examined as part of a panel. 

The aim of the new provisions 
is the expeditious identification 
and resolution of issues, either 
by agreement or contest, in the 
case.110

In addition, practice directions 
for intellectual property and 
International Commercial Court111 

proceedings provide that counsel 
must address the presiding judge 
on the appropriateness of adopting 
concurrent evidence procedures, 
and if so, prepare an agreed list of 
issues in contention for the experts 
to discuss.112

Chief Justice Sundaresh Menon 
has acknowledged that while 
concern exists that the format 
favours more assertive and 
confident experts, this ‘alleged 
drawback seems to pale in 
comparison to its virtues’.113 And 
as jury trials were abolished in 
Singapore in 1969, at least one 
academic in Singapore has 
raised the prospect of concurrent 
evidence being ‘clearly a viable 
tool that should be legislatively 
introduced into criminal 
proceedings as well’.114

THE CASE FOR 
ADOPTION OF 
CONCURRENT EXPERT 
EVIDENCE IN THE 
UNITED STATES
Given the increasing weight of 
positive experience of concurrent 
evidence from foreign jurisdictions 
there exists, in my opinion, a 
strong basis for the implementation 
of concurrent evidence in the 
United States in a manner that is 
both consistent with the principles 
of evidence espoused in Daubert 
v Merrell Dow Pharmaceuticals115 

with a view to maintaining the 
fundamentally adversarial nature of 
the courtroom.
In addition to the problems 
identified above with the traditional 
reception of expert evidence, it is 
not uncommon in both Australia 
and the United States, for instance, 

Positive experiences with 
experiments in concurrent 
evidence in Australia have 
led to other common law 
jurisdictions, for example 
the United Kingdom, 
Canada and Singapore, 
in addition to international 
arbitration courts, to either 
adopt, or strongly consider 
adopting, the concurrent 
evidence procedure in 
recent years.
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experts to defend their positions 
in court before another expert, 
concurrent evidence procedures 
limit the opportunity obfuscate 
and encourage concessions to be 
made where appropriate to do so.
To illustrate the deficiencies 
inherent in the current system, 
Michael Devitt uses the apt 
analogy of a boxing match ‘where 
the rules do not allow for a face–
to–face slugfest’ between the 
experts, but rather a competition 
in which ‘the first boxer hits a 
punching bag for 36 minutes 
before the judge. A week later, in 
the same judges’ presence, the 
opponent–boxer hits the same 
for 36 minutes. Months later, the 
group of judges who witnessed the 
bag punching declare a winner’.122

CONCURRENT EVIDENCE 
AND UNITED STATES 
FEDERAL EVIDENCE LAW
The dominant discussion relating 
to expert evidence in the United 
States over the past 20 years 
has centred on the United States 
Supreme Court’s adoption of the 
Daubert Standard123 (also adopted 
by Supreme Court of Canada124).
As an analytical framework for the 
admissibility of expert evidence, 
the Daubert Standard stresses 
the importance of the court as a 
‘gatekeeper’ whose function is 
to ensure the logical relevance, 
reliability and scientific integrity of 
expert opinion heard by juries and 
admitted into evidence.125

The Standard is now codified 
in rule 702 of the United States 
Federal Rules of Evidence126 which 
states that:
A witness who is qualified as 
an expert by knowledge, skill, 
experience, training or education 
may testify in the form of an 
opinion or other if,
(a) the expert’s scientific, technical 
or other specialised knowledge will 
help the trier of fact to understand 
the evidence or to demine a fact in 
issue;

(b) the testimony is based on 
sufficient facts or data;
(c) the testimony is the product of 
reliable principles and methods; 
and
(d) the expert has reliably applied 
the principles and methods to the 
facts of the case.
Writing in dissent in Daubert, 
Rehnquist CJ noted a dissonance 
between the principles espoused 
in the majority and their practical 
application in an adversarial court. 
That is, the requirement for a judge 
to assess the scientific cogency of 
expert evidence imposes:
... the obligation ... to become 
amateur scientists in order to 
perform that role.127 
Concurrent expert evidence 
therefore offers a vehicle through 
which the validity of scientific 
evidence may be probed by 
experts in that field, thereby 
assisting the court in determining 
its value, its reliability, and its 
admissibility.
While the introduction of 
concurrent expert evidence in 
United States courts would pose 
some procedural challenges, 
especially those relating to the 
right of counsel to bar certain 
evidence from being heard by 
the court, in my view, concurrent 
evidence is consistent with, 
and reinforces, the overarching 
principles relating to expert 
evidence in the United States as 
elucidated in Daubert.
Concurrent evidence serves to 
reorient expert evidence back 
toward the central purpose of 
the Federal Evidence Rules as 
expressed in rule 102, namely:
... to administer every proceeding 
fairly, eliminate unjustifiable 
expense and delay, and promote 
the development of evidence law, 
to the end of ascertaining the truth 
and securing a just determination 
...

for lawyers to interview several 
potential experts before finding 
the one that best conforms to 
and supports their client’s case, 
and who is most willing to tailor 
their evidence to be as helpful as 
possible.116 
There exists, regrettably, an 
industry where experts can earn 
in excess of $1000 per hour for 
giving evidence.117 The result is a 
system where experts are treated 
by juries, lawyers and judges with 
understandable mistrust,118 and 
which is contrary to the object of 
receiving testimony from a person 
with expertise or knowledge in 
a matter that the court does not 
have.
Thus in one of the first United 
States cases in which concurrent 
evidence was employed, Judge 
Cohen noted ‘the cottage 
industry of experts’ that burden 
both the court and parties with 
‘unreasonable, unreliable, and 
irrelevant testimony’,119 and which 
flies in the face of the court’s role 
as a gatekeeper to ensure the 
efficiency of trials and the logical 
applicability of evidence adduced.
The lack of any real progress in 
reducing the incidence of biased 
experts is well documented.120 
The problem is perhaps amplified 
in the United States due to the 
prevalence of jury trials in civil 
matters, a practice abandoned 
in the majority of common law 
countries (except in defamation 
matters). Juries often struggle 
to understand technical or 
scientific evidence and have 
a tendency to make decisions 
based on an expert’s bearing and 
qualifications.121

Concurrent expert evidence 
assists by shifting the focus of 
expert evidence from credentials 
of experts to the substance of their 
arguments and methodology by 
subjecting their testimony to cross–
examination in the presence of a 
peer. In narrowing evidence to the 
issues in contention and forcing 
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and to use an expert’s specialised 
knowledge or expertise to:
... help the trier of fact to 
understand the evidence or to 
determine a fact in issue.128

STATUTORY BASIS FOR 
CONCURRENT EVIDENCE 
IN THE FEDERAL RULES 
OF EVIDENCE
Scott Welch129 argues that a liberal 
interpretation of the Federal Rules 
of Evidence and the Federal Rules 
of Civil Procedure, in addition 
to recent case law, indicate that 
concurrent evidence is permissible 
under the present statutory regime 
in the United States.
The basis of this position rests 
initially in rules 611(A) and 614 
of the Federal Rules of Evidence, 
which grant the court discretion 
over the manner, order and calling 
of witness testimony. Recent cases 
suggest that rule 611 includes 
an inherent right to ‘question 
witnesses, elicit facts, clarify 
evidence and pace the trial’130. 
Similarly, courts have held that 
there is no abuse of discretion 
under rule 614 ‘for [a trial] court 
to question witnesses in order 
to clarify questions and develop 
facts, so long as questions are 
non–prejudicial in form and tone, 
and the court does not become 
personally overinvolved’.131

Similarly, higher courts have 
upheld trial court decisions to 
order, pursuant to rule 702, 
experts to explain the reasoning 
and methods underlying their 
conclusions by way of affidavits.132 
In addition, the Advisory 
Committee Notes to the Federal 
Rules of Evidence provide that 
the finder of fact should consider 
the extent to which ‘the expert has 
adequately accounted for obvious 
alternative explanations’.133

Welch therefore concludes that the 
weight of these rules and appellate 
court authority demonstrate a 
broad discretion afforded to trial 
judges:

... to explore alternatives to 
understanding an expert’s 
testimony and the nature of the 
claims in front of the court.134 
This discretion would permit the 
adoption of concurrent expert 
evidence.
Moreover, the objectives of the 
United States Federal Rules of Civil 
Procedure (FRCP) are to be:
... construed and administered 
to secure the just, speedy, and 
inexpensive determination of every 
action and proceeding.135 
Rule 83 of the FRCP provides 
that local civil courts may adopt 
and amend rules governing their 
practice as long as these rules 
do not remove rights from parties 
to litigation.136 The Advisory 
Committee Notes in respect of rule 
83 state that the rule:
... provides flexibility to the court in 
regulating practice when there is 
no controlling law.137 
This has again led Welch to 
conclude that this discretion 
means that judges in local courts 
have the freedom to hear evidence 
concurrently, should they find it 
appropriate to do so.

IS CONCURRENT 
EVIDENCE PROBLEMATIC 
IN JURY TRIALS?
The involvement of a jury as the 
trier of fact is perceived to the 
most difficult challenge facing 
the implementation of concurrent 
evidence in American courts. The 
concurrent evidence process is 
meant to involve a free flowing 
discussion between the decision 
maker, the experts and counsel, 
largely directed by the decision 
maker. The right of counsel to 
object to a jury hearing certain 
testimony, combined with 
significant restrictions on jury 
questioning of witnesses,138 which 
vary substantially from state to 
state, may present as an obstacle 
to the use of concurrent evidence 
processes in jury trials.

Academics such as Megan Yarnall 
therefore suggest that concurrent 
evidence methods be used, initially 
at least, in judge alone trials, which 
eliminates these procedural and 
practical concerns. These test 
trials would accordingly reveal 
those elements of concurrent 
evidence that could be modified to 
better suit American litigation.139 
She also advocates the use of 
concurrent evidence processes 
in pre–trial depositions, which 
would avoid the need to conform 
to the rules of evidence, allow 
the experts to converse with one 
another directly, and narrow down 
the issues about which there is 
dispute before the beginning of the 
trial itself, thus saving time during 
the trial. The less intimidating 
setting of the pre–trial deposition 
may also serve to put experts more 
at ease.140

THE EXPERIENCE OF 
THE UNITED STATES TAX 
COURT
The use of concurrent expert 
evidence has emerged somewhat 
organically within the United States 
Tax Court. In several instances, 
judges of that court have, with the 
consent of the parties, received 
concurrent evidence from expert 
witnesses.
In Rovakat v Commissioner,141 
Judge Laro explained the 
procedure as follows:
... to implement the concurrent 
testimony, the court sat at a 
large table in the middle of the 
courtroom, with all three experts, 
each of whom was under oath. The 
court then engaged the experts in 
a three–way conversation about 
the ultimate issues of fact. Counsel 
could, but did not, object to any of 
the expert’s testimony.
The principal purpose of the 
expert evidence in Rovakat was 
to ascertain whether or not there 
was ‘economic substance’ to 
international securities transactions 
which the Internal Revenue Service 
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immediately apparent. Having 
isolated the issues in dispute, the 
judge in Crimi rejected some of 
the expert valuations due to their 
flawed assumptions, as identified 
by other experts during the course 
of the concurrent evidence.
In his concluding remarks, his 
Honour observed that:
... the importance of concurrent 
testimony in these cases cannot be 
overstated; the experts’ dialogue 
straightaway focused on the core 
issues in dispute.143

THE EXPERIENCE OF 
THE FEDERAL DISTRICT 
COURTS
Similar adoptions of concurrent 
expert evidence have occurred 
in the Federal District Court, with 
Woodlock J pioneering the use of 
the concurrent evidence method in 
a number of ‘non–jury cases over 
the years, including in patent and 
business cases’144 having heard of 
the method from Australian Justice 
Peter Heerey (of the Federal Court 
of Australia).
In the case of Black Political Task 
Force v William Francis Galvin, for 
example, concurrent evidence was 
employed with little advance notice 
to counsel. In that case, the court, 
comprising of Selya, Woodlock 
and Posner JJ, was asked to 
determine whether electoral 
redistricting in Massachusetts 
impermissibly infringed the rights 
guaranteed to minorities in the 
Constitution and under the Voting 
Rights Act.145 At trial, the judges 
heard from two political scientists 
concurrently.
At the end of the process Selya J 
remarked:146

... this has been a rather innovative 
procedure. I’m tempted to say 
unprecedented. But speaking 
for all three of us [the judges], 
we have found it very helpful. 
Sometimes when we are able to 
get the experts untethered from 
the constrictions of the lawyers 

alleged was motivated primarily 
by tax–avoidance, rather than any 
business, or regulatory reality. The 
case involved assessing the pre– 
tax worth of financial securities 
transactions, and taking into 
account currency exchange rates 
and other economic conditions, to 
prove that the transactions held a 
limited non–tax related business 
purpose. Concurrent evidence 
procedures were adopted to 
overcome the sheer volume of 
evidence, which included:
... trial testimony of seven law and 
three expert witnesses ... and over 
600 exhibits.
Judge Laro concluded that:
... by engaging in this 
conversational testimony, the 
experts were able and allowed 
to speak to each other, to 
ask questions and to prove 
weaknesses in any other expert’s 
testimony. 
The process resulted in a 
discussion that was:
... highly focused, highly structured 
and directed by the court.
The process in Rovakat was 
applied in Crimi v Commissioner 
of Internal Revenue,142 where, 
at request of the parties, expert 
witnesses were directed to testify 
concurrently.
At issue in Crimi was a part–gift, 
part–sale transaction of a parcel of 
land where the petitioners claimed 
the difference between the 
property’s value and the sale price, 
as a charitable deduction. The IRS 
challenged the valuation of the 
property, deemed to be excessive, 
on various grounds including its 
development potential, the need 
for remediation, and the potential 
presence of an endangered 
species, amongst other factors, 
to establish the properties’ market 
value at highest and best use.
The use of concurrent evidence 
allowed the essential differences 
in the expert valuations to become 

... the weight of positive 
experience in the use 
of concurrent evidence 
is now overwhelming, 
and jurisdictions in the 
United States, including 
Alaska, should give 
serious consideration to 
its adoption as a means 
by which the efficient 
administration of justice 
can be reinforced and 
strengthened.
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and their questions and their pet 
theories of the case, it helps to 
illuminate for us the matters we 
have to decide.
It is worth noting that Woodcock J 
had applied concurrent evidence 
procedures prior to Black Political 
Task Force to mitigate the effect of 
testimony that was overly prepared 
and controlled by counsel.147 
Although his Honour has only used 
the technique for bench trials to 
date, he has nevertheless stated 
that he would not rule out using 
the process in a jury trial, noting, 
however, that in such a trial he 
would act to supervise the delivery 
of evidence.148

ANTI–TRUST CASES AND 
OTHER INSTANCES OF 
THE USE OF CONCURRENT 
EVIDENCE IN THE UNITED 
STATES
While Rares J of the Federal 
Court of Australia has observed 
concurrent evidence’s utility as a 
‘technique of general application’, 
applying to a broad range of 
topics including, ‘accounting, 
quantity surveying, fire protection 
requirements, wildlife paths ... 
(or) where expert questions of 
similarity, economics or copying 
arise’,149 both academic Lisa 
Wood150 and, most recently, Judge 
Susan Illston of the Northern 
District of California have noted 
its particular potential in anti–trust 
matters.
Judge Illston has implemented 
‘hot–tubbing’, including engaging 
in frequent case management 
conferences to resolve issues of 
mutual disagreement, in addition 
to having the plaintiff’s and 
defendant’s experts testify ‘back 
to back on particular, difficult 
issues’.151 
Judge Illston argues that this and 
other procedures create an order 
to the evidence which, in turn, 
allows the jury to ‘retain a better 
understanding of what those 
[disputed] issues are’.152

Similarly, Justice Lawrence Block 
of the United States Court of 
Federal Claims has employed 
the technique, also with limited 
notice to counsel, in a case 
involving complex evidence on 
financial valuations. The process 
allowed Block J to ask questions 
to clarify his understanding of the 
methodology used by the experts 
in order to aid his understanding of 
the evidence.153

In that case (Anchor Savings 
Bank FSB v The United States 
of America),154 before the United 
States Court of Federal Claims, 
at issue was the quantum of 
damages owed to Anchor Savings 
Bank by the Federal Government 
as a result of the latter’s 
‘supervisory merger contracts’, 
in which the Federal Government 
offered regulatory incentives 
(regulatory goodwill) for solvent 
companies to take on bad debt, 
but some years later reneged on 
those arrangements.
The court was required to resolve 
whether Anchor Savings Bank 
would have purchased the distress 
assets unless induced by the 
‘regulatory goodwill’; the extent 
to which the decision to dispose 
of those assets was driven by 
the removal of the ‘regulatory 
goodwill’; and the resulting 
quantum of any damages. 
To answer these questions, Block 
J was required to take into account 
complex economic and statistical 
evidence. Concurrent evidence 
was utilised to interrogate 
and examine the underlying 
methodology employed by expert 
witnesses who testified to a range 
of issues, including the state of the 
secondary mortgage market, risk 
analysis, and the calculation of 
damages.

CONCLUSION
In conclusion, across various 
countries where concurrent 
evidence has been implemented, 
including the United States, 
judges, practitioners and 
experts have lauded the utility of 
concurrent evidence in narrowing 
the focus of the expert evidence 
to only those matters genuinely 
in dispute and in testing the 
credibility of that evidence against 
the opinion of other experts.
It is now indisputable that the 
quality of expert evidence has 
been significantly improved by the 
use of concurrent evidence. 
Rather than detracting from 
the adversarial nature of the 
courtroom, concurrent evidence 
embraces and enhances this 
adverserialism by focusing on the 
substantive areas of disagreement 
between the parties.
In my opinion, the weight of 
positive experience in the use 
of concurrent evidence is now 
overwhelming, and jurisdictions 
in the United States, including 
Alaska, should give serious 
consideration to its adoption as 
a means by which the efficient 
administration of justice can be 
reinforced and strengthened.
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INTRODUCTION
As of 12 November 2016, the 
Treasury Legislative Amendment 
(Small Business and Unfair 
Contract Terms) Act 2015 (the Act) 
extended the current Australian 
Consumer Law (ACL) consumer 
protections against unfair contract 
terms in standard contracts to 
small businesses. As this extension 
will impact almost all construction 
industry participants, we take a 
look at key terms which may be 
deemed to be unfair under the new 
legislation.

UNFAIR CONTRACTS 
PROTECTION REGIME 
TO INCLUDE SMALL 
BUSINESSES
Initially introduced in 2010, 
parts 2–3 of the ACL provided 
Australia's first national framework 
for consumer protection against 
unfair contract terms in standard 
contracts. As it currently stands, 
section 23(1) of the ACL provides 
that a contract entered into by a 
consumer* will be void if:
(a) a term of the contract is unfair; 
and 
(b) the contract is a standard form 
contract. 
(*Note: section 23(3) defines a 
'consumer contract' as a contract 
for an individual involving either the 
supply of goods or services, or an 
interest in land.)
However, as of 12 November 
2016, this unfair contracts 
protection regime was extended 
to also include small businesses. 
This extension impacts anyone 
within the construction industry 
who utilises standard form 
contracts (such as subcontracts, 
plant hire or supply agreements, 
and purchase orders) with small 
businesses. That is, it will impact 
almost everyone. 
Given the potential scope of this 
reform, we examine below key 
terms in use by the construction 

industry that may potentially be 
deemed as 'unfair' under the new 
legislation. However, it is first 
necessary to understand some key 
concepts in the new legislation: 
(a) What constitutes a 'small 
business contract'?
(b) What is a standard contract in 
the construction context? 
(c) What is meant by 'unfair'?

WHAT CONSTITUTES 
A 'SMALL BUSINESS 
CONTRACT'?
The new legislation provides a 
two–step approach to defining 
what constitutes a 'small business 
contract' for the purpose of the 
ACL: 
The headcount threshold 
Firstly, a 'small business' requires 
the business to have less than 20 
employees (with casual employees 
not to be counted unless regularly 
employed by the business). 
The transactional value threshold 
Secondly, only small businesses 
with relatively low value contracts 
are captured by the legislation, 
being either: 
(a) a contract with an unadjusted 
price that does not exceed 
$300,000; or
(b) a contract with a duration 
exceeding 12 months and the 
unadjusted price does not exceed 
$1,000,000. 

WHAT IS A STANDARD 
CONTRACT IN THE 
CONSTRUCTION 
CONTEXT?
Any standard form contract that 
is entered into on or after 12 
November 2016 with any small 
business will be subject to the 
requirement that it must not contain 
any 'unfair terms'. 
Unfortunately, both the current 
ACL and the Act do not define 
the concept of a 'standard form 
contract'. 
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Nonetheless, section 27 of the 
ACL does identify the following 
'relevant' matters that must be 
taken into consideration when 
determining whether a contract is 
a standard form contract: 
(a) whether one of the parties 
has all or most of the bargaining 
power;
(b) whether the contract was 
prepared unilaterally;
(c) whether one party was 
presented the contract terms on a 
'take it or leave it' basis;
(d) whether there was opportunity 
for negotiation of the terms; and 
(e) whether the terms of the 
contract were reflected in the 
specific characteristics of the 
contractor. 
Within the construction industry, a 
number, if not all of these matters 
outlined by the ACL are usually 
present during the contractor 
tendering process. For example, 
in the vast majority of cases, the 
principal enjoys considerable 
bargaining power over the 
contractor, usually resulting in 
a minimal level of negotiation 
of the contract as a whole. 
Further, the principal will usually 
'pre–prepare' the contract well 
before any 'negotiation' between 
parties. Clearly, such factors limit 
any effective opportunity for the 
contractor to negotiate the terms of 
the contract, and for the purposes 
of the ACL, may ultimately result 
in the contract being perceived 
as being a 'take it or leave it' offer. 
The situation is even more stark 
in the contractor / subcontractor 
context.
In light of this, it appears that 
the concept of a 'standard form 
contract' will not be restricted 
to pro–forma documents as 
produced by an industry 
body, such as Master Builders 
Association, or Standards 
Australia. Instead, the Act and its 
explanatory material suggest that 

the scope of the extended unfair 
contract regime will include any 
contract presented on a 'take it or 
leave it' basis.
Thus, we suspect that any 
contractor that utilises a standard 
form of subcontract, albeit based 
only very loosely on, say, the 
relevant Australian Standard and 
what may be subject to minor 
negotiated amendments for each 
new subcontract, is at risk of the 
subcontract being found to be 'a 
standard form' or 'take it or leave it' 
style contract. 

WHAT IS MEANT BY 
'UNFAIR'?
Under the ACL, a contract term will 
be considered 'unfair' only if: 
(a) it causes a significant 
imbalance in parties' rights and 
obligations under the contract;
(b) is not reasonably necessary to 
protect the legitimate interests of 
the advantaged party; and
(c) it would cause detriment to the 
small business if relied upon.
Should a standard form contract 
include a term that satisfies this 
tripartite test and therefore be 
considered by the court to be 
unfair, that term is void, although 
providing the contract can operate 
without that term, the balance 
of the contract will continue to 
operate. 
To assist in the identification of 
'unfair' contract terms, section 
25 of the ACL provides a non–
exhaustive list of 13 criteria that 
may be (but are not necessarily) 
unfair contract terms. This 'grey 
list' includes provisions that 
permit one party to unilaterally 
avoid, terminate, renew or vary 
the contract, provisions that limit 
one party's vicarious liability or 
right to sue, and provisions that 
penalise one party but not the 
other for breach or termination of 
the contract. They are discussed 
further in ‘Application of the Act to 
the construction industry’ below. 

EXEMPT TERMS 
INCLUDE THOSE THAT 
ARE PERMITTED BY 
OTHER LEGISLATIVE 
INSTRUMENTS 
Any standard form contract that is 
entered before 12 November 2016 
with any small business will not 
be affected by the Act. However, 
any contract in this context that is 
renewed or varied on or after 12 
November 2016 will be. A renewal 
will bring the original and renewed 
contract under the Act. A variation 
will bring that variation only under 
the Act.
Further, the Act exempts terms 
from the prohibition of 'unfairness' 
if they: 
(a) define the subject matter of the 
contract; or
(b) set the upfront price payable 
under the contract.
The scope and effect of these 
prescribed exemptions is not yet 
clear. 
Further, the ACL provides that 
the requirements surrounding 
unfair contract terms do not apply 
to provisions that are expressly 
required or permitted by other 
legislative instruments. The 
construction industry is extensively 
regulated and entertains a wide 
array of legislation requiring or 
permitting terms in construction 
contracts. Those terms will be 
exempt. 

APPLICATION OF THE ACT 
TO THE CONSTRUCTION 
INDUSTRY 
Whether a provision included 
within a standard form 
construction contract is unfair 
under the Act will depend on 
the specific circumstances of 
the matter. However, in applying 
the ACL's 'grey list' to the terms 
typically found in 'standard form' 
construction contracts, a number 
of key terms could potentially 
engage the unfair contract 
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provisions of the Act. They 
include: time bars, superintendent 
/ principal's discretion, variation 
clauses, termination, liquidated 
damages and contractual 
warranties.
TIME BARS
Time bars in construction contracts 
usually stipulate that a contractor 
is only entitled to make a claim 
(for example, in relation to an 
extension of time, variation, etc.) 
if the contractor provides notice 
of the claim within a specified 
time period. Time bar provisions 
arguably fall under the ACL's grey 
list as ‘a term that limits, or has the 
effect of limiting, one party's right 
to sue another party’.
In applying the three–step test as 
provided by the ACL, it is clear 
that time bar provisions would 
cause detriment to the contractor 
if relied upon. However, both 
contractor and principal have 
a 'legitimate interest' in having 
claims swiftly considered, as 
delays in this context may impact 
the principal's ability to effectively 
determine the claim, as well as 
limiting the contractor's cash flow 
while waiting for the outcome of 
their claim. Much will depend on 
the reasonableness of the time 
allowed and the content of the 
notice to be given.
Arguably time bar provisions are 
reasonably necessary to protect 
the legitimate interests of both 
principal and contractor. However, 
this argument may be difficult to 
sustain if, as is usually the case, 
the time bar provisions burden the 
contractor and not the principal. 
In light of this, time bar provisions 
may be considered unfair under 
the extended ACL regime if the 
provision imposes a shorter time 
period than what is 'reasonably 
necessary'. Other relevant 
considerations in determining 
unfairness may also include the 
nature and extent of notification 
requirements and the purpose of 
the time bar. 

SUPERINTENDENT / 
PRINCIPAL'S DISCRETION 
The complex nature of the modern 
construction industry relies 
upon an administrative process 
that empowers the principal or 
superintendent, with unilateral 
discretion, to determine key issues 
on site, such as determining 
whether contractor work is 
defective or complete. However, 
despite this commercial reality, 
any term prescribing such powers 
likely falls under the grey list 
because it ‘is a term that permits, 
or has the effect of permitting, 
one party unilaterally to determine 
whether the contract has been 
breached or to interpret its 
meaning’.
Nonetheless, a principal has 
a legitimate interest in having 
decisions promptly executed 
(without contention) to ensure 
that the works can progress. 
However, given the significant 
imbalance that unilateral principal 
/ superintendent terms can 
engender, it may be necessary to 
impose certain restrictions on this 
term (e.g. the superintendent must 
act honestly, fairly and reasonably) 
to ensure that this term isn’t voided 
under the extended unfair contract 
regime. In essence, any term 
empowering superintendents / 
principals under the new unfair 
contract regime should not extend 
beyond what is reasonably 
necessary to protect the principal's 
legitimate interest. 
VARIATION CLAUSES
Any standard form construction 
contract that contains a unilateral 
variation clause will fall under the 
grey list as this provision is a ‘term 
that permits, or has the effect 
of permitting, one party (but not 
another party) to vary the terms 
of the contract’. Despite this, the 
commercial reality of construction 
projects dictates the necessity 
for unilateral variation clauses in 
order to reasonably protect the 
principal's legitimate interest to 

Whether a provision 
included within a standard 
form construction contract 
is unfair under the Act will 
depend on the specific 
circumstances of the 
matter. However ... a 
number of key terms could 
potentially engage the 
unfair contract provisions 
of the Act. 
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complete the works in a manner 
that is appropriate for the principal. 
Clearly unilateral variation clauses 
reflect the legitimate interests of 
the principal. However (perhaps 
because of this), there is a 
significant risk that such provisions 
may be considered as unfair, 
especially where the contractor 
is required to comply with a 
variation before a consensus as 
to the direction's consequences 
(including as to price and time) 
has been agreed to. 
Generally, contracts will provide for 
progress payments as the works 
proceed. However, many standard 
variation provisions effectively 
require the contractor to undertake 
potentially significant variation 
work with resolution of legitimate 
time and money entitlements 
left to final 'wrap–up' or dispute 
resolution process. Such clauses 
effectively circumvent the concept 
of 'progress' payment.
Where the inclusion of a variation 
direction provision is being 
considered in a standard form 
construction contract, the term's 
discretionary breadth should be 
considered, i.e. whether the term 
is restricted to the original scope 
of goods or services under the 
contract or is extended to entirely 
different goods or services. 
Further, to mediate against 
potential issues of significant 
imbalance between parties, 
mechanisms within the variation 
power to provide opportunities 
for the parties to negotiate or 
an independent third party to 
determine (even on an interim 
basis), potential variations 
and the relevant time and 
cost consequences should be 
considered. 

LIQUIDATED DAMAGES 
AND EXTENSION OF TIME 
PROVISIONS 
Any liquidated damages provision 
that constitutes an overestimate 
of the principal's likely losses due 
to delay falls under the grey list as 
‘a term that penalises, or has the 
effect of penalising, one party (but 
not another party) for a breach 
or termination of the contract’. In 
light of this, such terms may be 
considered unfair to the contractor. 
However, the extension of the 
unfair contracts regime is hardly 
of great utility to contractors in 
this context as disproportionate 
liquidated damages rates were 
already voidable at common 
law by virtue of their nature as a 
penalty. 
In light of this, if the rate of 
damages is a genuine pre–
estimate of the loss, one would be 
hard pressed to argue that such 
a clause is unfair as it would be 
reasonably necessary to protect 
the principal's legitimate interests 
from the costs associated with the 
contractor's breach of contract. 
Extension of time (EOT) provisions 
generally provide that if works are 
delayed by the principal and/or the 
contractor, the contractor may be 
granted an additional equivalent 
period of time to complete the 
works. EOT provisions therefore 
effectively sidestep the effect of 
any delay caused by a party trying 
to recover the liquidated damages 
for failing to complete the works by 
the Date for Completion. 
However, it is likely that any 
attempt to restrict the operation 
of EOTs in favour of the principal 
may be considered to go beyond 
what is necessary to protect the 
principal's legitimate interest. For 
example, not allowing an EOT for 
separate contractor (who is under 
the control of the principal and not 
the contractor) causal delay, may 
be in that category.

STANDARD FORM 
CONSTRUCTION 
CONTRACTS TO SMALL 
BUSINESSES SHOULD 
UNDERGO RISK 
ASSESSMENT 
A number of uncertainties 
underlie the extension of the unfair 
contract protections to small 
businesses. Given this, a risk 
assessment should be performed 
on any standard form construction 
contract (or contract that is at risk 
of being found to be a 'standard 
form') may be used with a small 
business which either comes into 
effect, or will be renewed or varied 
on or after 12 November 2016. 

Antony Riordan, Timothy Seton 
and Isabella Johnston’s article 
was previously published on the 
Colin Biggers & Paisley web site—
November 2016. Published with 
permission.
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INDUSTRIAL RELATIONS

INTRODUCTION
Would you believe that a worker 
who was dismissed for making 
racist, crude, lewd and sexist 
remarks recently won his job 
back? Or that an employee who 
was dismissed for repeatedly 
accessing pornographic websites 
on his work computer was recently 
awarded $25,000 compensation? 
Or that an employee who was 
sacked for calling his CEO an 
‘old c–t’ during a telephone 
conversation was also awarded 
compensation? 
These are just some recent 
examples of decisions by the 
Fair Work Commission where ex–
employees have had their unfair 
dismissal claims upheld due to a 
finding by the Commission that 
their employer had not afforded 
the employees procedural fairness 
in the termination process.

WHAT IS PROCEDURAL 
FAIRNESS IN THE 
TERMINATION 
PROCESS?
In summary, the unfair dismissal 
provisions of the Fair Work Act 
2009 (Cth) require employers to 
only dismiss eligible employees if it 
has a valid reason for the dismissal 
and affords the employees 
procedural fairness in the 
termination process. The primary 
remedy for a successful unfair 
dismissal claim is reinstatement 
of employment or, where that is 
not practical, compensation of 
an amount equivalent to up to six 
months remuneration.
It has been established that a valid 
reason for dismissal is one that is 
‘sound, defensible or well founded’ 
and one that is not ‘capricious, 
fanciful, spiteful or prejudiced’ 
(Rode v Burwood Mitsubishi 
AIRCFB Print R4471, 11 May 
1999). Valid reasons include poor 
performance or misconduct, such 
as theft, dishonesty, or causing a 
risk to health and safety.

GETTING 
PROCEDURAL 
FAIRNESS RIGHT
Martin Alden, Partner
Cornwall Stodart, Melbourne

It has been established 
that a valid reason for 
dismissal is one that is 
‘sound, defensible or well 
founded’ and one that is 
not ‘capricious, fanciful, 
spiteful or prejudiced’... 
Valid reasons include 
poor performance or 
misconduct, such as theft, 
dishonesty, or causing a 
risk to health and safety.
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The concept of procedural 
fairness is less straightforward and 
depends on the circumstances of 
each case. However, it generally 
requires an employer to take 
the following key steps when 
proposing to dismiss an employee:
• notify the employee of the reason 
for the proposed dismissal and 
give the employee an opportunity 
to respond before making a final 
decision;
• if the dismissal relates to 
unsatisfactory performance, 
give the employee prior written 
warnings about the performance 
issues and the opportunity to 
improve;
• treat employees who engage in 
similar behaviour consistently;
• follow any applicable workplace 
policies or procedures with respect 
to the dismissal;
• take into account the nature of 
the particular industry and working 
environment when assessing 
the employee's conduct and 
behaviour; and
• do not unreasonably refuse 
to allow the employee to have a 
support person present during 
discussions relating to dismissal.

RECENT EXAMPLE
In the recent case of Hain v Ace 
Recycling Pty Ltd [2016] FWC 
1690, a labourer had a telephone 
discussion with the company's 
CEO seeking alleged unpaid 
overtime. The phone call became 
heated and during the discussion 
the CEO said words to the effect 
of ‘I cannot afford to put food on 
the f–cking table for my family’. 
The labourer replied with words to 
the effect of ‘that's not my f–cking 
problem, you owe me money’. The 
labourer also called the CEO an 
‘old c–t’. 
Later that day the CEO dismissed 
the worker via text message, 
simply stating: ‘Do not come back 
tomorrow thanks’.

The Fair Work Commission held 
that the company had a valid 
reason for dismissing the labourer, 
but that the manner of the 
dismissal was unfair. In particular, 
the communication of the dismissal 
via text message, the failure to 
inform the employee of the reason 
for the dismissal, and the failure to 
give the employee an opportunity 
to respond to that reason were all 
unfair.

WHAT SHOULD 
EMPLOYERS DO?
In our experience, employers 
generally have a valid reason 
for proposing to terminate the 
employment of a particular 
employee. However, employers 
need to be careful to ensure that 
they afford procedural fairness to 
the employee in the termination 
process in order to avoid being 
subject to a successful unfair 
dismissal claim. 
The Fair Work Commission has 
shown that it expects employers 
to strictly adhere to the procedural 
fairness obligation, no matter how 
compelling the reason for the 
dismissal. The steps that need 
to be taken to discharge this 
obligation will vary depending on 
the particular circumstances of 
each case.

Martin Alden’s article was 
previously published on the 
Cornwall Stodart web site—
September 2016. Published with 
permission.

The Fair Work Commission 
has shown that it expects 
employers to strictly adhere 
to the procedural fairness 
obligation, no matter how 
compelling the reason for 
the dismissal. The steps 
that need to be taken to 
discharge this obligation 
will vary depending on the 
particular circumstances of 
each case.
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TERMINATING FOR 
FAILURE TO PROCEED 
REGULARLY AND 
DILIGENTLY—WHAT 
COULD GO WRONG?
Claire King, Partner
Fenwick Elliott LLP, London

CONTRACTS

INTRODUCTION
Does the employer have the 
right to terminate the contractor’s 
employment for failure to proceed 
regularly and diligently under a 
JCT standard form contract? This 
is never an easy question, either 
from the contractor’s view or the 
employer’s view. 
Assessing whether the definition 
of failing to proceed regularly and 
diligently has been satisfied is 
very much a question of judgment 
and must be assessed against 
the backdrop of what evidence 
is available to prove a lack of 
diligence.
The consequences of getting it 
wrong can be high. If the final 
notice is found to have been 
issued without the requisite 
grounds being satisfied, the 
contract will have been repudiated 
leaving the employer open to 
claims for loss of profit at precisely 
the same time that they are 
seeking to get the job finished by 
others. 
Get it right and clause 8.7 provides 
a useful toolbox for the employer 
for getting on with the works and 
the ability to postpone paying 
any monies which may be due 
to the contractor until after the 
completion of the works and the 
making good of defects.1

This [article] reviews what 
constitutes a ‘failure to proceed 
regularly and diligently’ in the 
context of JCT standard form 
contracts. It then suggests some 
practical advice for employers 
deciding whether they can 
terminate the contractor’s 
employment (and the risks of 
doing so) on that ground. 
Conversely, it also provides 
guidance for contractors seeking 
to establish that the employer has 
repudiated their contract, or will 
do so, if it seeks to terminate their 
employment on that ground. 

WHAT IS A FAILURE TO 
PROCEED REGULARLY 
AND DILIGENTLY?
In West Faulkner v London 
Borough of Newham,2 the Court of 
Appeal examined a nearly identical 
clause to that in the JCT standard 
forms and concluded:
Taken together the obligation 
upon the contractor is essentially 
to proceed continuously, 
industriously and efficiently with 
appropriate physical resources so 
as to progress the works steadily 
towards completion substantially 
in accordance with the contractual 
requirements to time, sequence 
and quality of the works.
Importantly then, a failure to 
proceed regularly and diligently 
with the works has to be 
judged against the contractual 
requirements of the contract as 
a whole and not just in terms of 
timing.
The case of Vivergo Fuels v 
Redhall Engineering Solutions3 
provides a useful insight into how 
a court is likely to evaluate whether 
there has been a failure to proceed 
regularly and diligently. In that 
case Mr Justice Ramsey viewed 
a lack of productivity as being 
‘the best evidence’ of a failure to 
proceed regularly and diligently.4 
However, he also noted that 
the failure to provide a proper 
programme (and one in 
accordance with their contractual 
obligations) ‘undoubtedly’ 
resulted, in that case, in an 
inability to ‘proceed continuously, 
industriously and efficiently with 
appropriate physical resources so 
as to progress the works towards 
completion’.5

In contrast, Mr Justice Ramsey 
did not consider that a lack 
of supervision (without more 
evidence in support) would be 
enough to found a separate 
ground for establishing a failure to 
proceed regularly and diligently.6 
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Similarly, allegations of poor 
material controls, rework of 
defective fabrication and 
inadequate management of 
scaffolding resources were 
deemed not to add much further to 
the evidence already put forward.
What is clear then is that delay on 
its own is not a failure to proceed 
regularly and diligently. This 
makes sense given a contractor 
has the right (unless the contract 
provides otherwise) to sequence 
and progress the works as it 
sees fit and in the context of a 
contract with detailed provisions 
for extension of time claims and 
for the imposition of liquidated 
damages if there is delay.
With this in mind, we look at the 
kind of evidence that an employer 
should collect if the worst happens 
and the contractor is failing to 
proceed regularly and diligently 
(often in practice accompanied by 
signs that their financial status is 
less then ideal).

ASSEMBLING THE 
EVIDENCE (EMPLOYER)
For an employer wishing to 
terminate for a failure to proceed 
regularly and diligently, gathering 
the evidence to support the 
termination in advance is 
absolutely key to a successful 
result, should the termination be 
challenged. Even if it is patently 
obvious to the project team that 
the contractor is in financial 
difficulties and will struggle to 
continue with the job, proving it to 
an adjudicator or to the court is not 
an easy task. All too often a vital 
few weeks of evidence gathering 
can be missed. Waiting until after 
the first ‘warning’ notice has been 
issued under clause 8.4.1 to 
start assembling the evidence to 
support it is far from ideal. 
Conversely, contractors can more 
easily dispute the validity of the 
first notice and/or argue it was 
issued unreasonably or even 
vexatiously7 if the initial notice is a 
bare allegation.

So what evidence should be 
obtained? Evidence of delay 
when compared to a contract 
programme is always going to be 
helpful but, as set out below, is not 
on its own sufficient. Signing–in 
sheets, photographs (date and 
time stamped) and video evidence 
showing a lack of resource on site 
and diminishing resources are 
extremely helpful. Video evidence 
should be obtained over a period 
of time and should ensure wide 
coverage of the site.
In Vivergo Fuels Limited v Redhill 
Engineering Solutions Limited8 the 
TCC stated that a failure to provide 
the level of resource shown in 
a programme would itself be 
evidence of a failure to proceed 
regularly and diligently. Mr Justice 
Ramsey stated:
Redhall’s failure to achieve the 
productivity required to complete 
the works to the Rev 3 Programme 
and to achieve the programmed 
productivity was a failure by 
Redhall properly to resource the 
Project and one for which they 
alone were responsible. That I 
consider is the best evidence in 
this case of a failure by Redhall to 
proceed with the works regularly 
and diligently, as that phrase was 
defined in West Faulkner.
If the contractor has provided 
evidence of the resource that 
they intended to provide, then a 
comparison which shows it is far 
less will be invaluable. Equally if 
the resources are as planned but 
there is still delay, then this may be 
used by a contractor to evidence 
they are proceeding regularly and 
diligently.

GETTING YOUR NOTICES 
RIGHT
The next step is to serve the 
requisite notices in accordance 
with the terms of the contract. The 
JCT form provides for a two–stage 
process. The first notice (the 
default notice—otherwise known 
as a ‘hurry–up notice’9) sets out the 

failure to proceed regularly and 
diligently, whilst the second notice 
(only to be issued if the same 
behaviour continues for 14 days 
from the default notice and within 
21 days of that) terminates the 
contractor’s employment under the 
contract.
So what could go wrong? A 
surprising amount is the answer. 
The simple rule on notices of 
termination is that you cannot 
be too careful. As Lord Hoffman 
stated in Mannai Investments Co 
Ltd v Eagle Star Assurance:10

If the clause had said that the 
notice had to be on blue paper, it 
would have been no good serving 
a notice on pink paper…
The form, content, timing and 
method of service set out in 
section 8 of the JCT and the notice 
provisions more generally11 must 
be followed to the letter. Have the 
14 days expired since the default 
notice was properly served? If 
so, are you still within the 21–day 
period following that?
The other mistake that is very 
easily made is the wrong person 
or entity issues the notice(s). For 
example, under the Standard 
Building Contract form the 
architect or contract administrator 
gives the default notice but it is the 
employer himself who must serve 
the final termination notice. Get 
this wrong and the contractor’s 
employment will not have been 
terminated but the employer 
may be in repudiatory breach of 
contract.
The contractor will then have the 
opportunity to claim for damages, 
including compensation for loss of 
profit.
Finally, the wording of the final 
notice should include reference 
to common law rights to terminate 
(reserved under clause 8.3.1 of the 
JCT Standard Building Contract) 
and an appropriate reservation of 
rights.12
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THE DEED IS DONE—
NEXT STEPS?
For the contractor the next step 
will, in all likelihood, be to assert 
that their employment under 
contract has not been terminated 
properly because they had not 
failed to proceed with the works 
regularly and diligently and/or the 
notices were not properly issued. 
If correct, then the employer is in 
repudiatory breach of contract 
and the contractor is entitled to 
claim damages. For the contractor, 
ensuring you have the necessary 
records to support any claims 
going forward, and taking steps 
to minimise any financial losses 
by, for example, terminating 
your subcontractors as soon as 
possible,13 is crucial.
The employer, in contrast, will 
need to secure the site, employ 
others to carry out the works,14 and 
determine if they need to require 
the removal of any plant, tools, etc. 
from the works or the assignment 
of the benefit of any agreements 
for the supply of materials or 
goods for the execution of any 
other works.15 
In doing so, bear in mind you may 
well end up with a pile of unpaid 
invoices if you do choose to take 
on any suppliers or subcontractors 
who were previously on the 
project. You will have to wait until 
the works are completed and any 
defects have been made good 
before claiming monies back 
from the contractor (if the works 
have cost more to complete than 
they would have done under the 
original contract) but, thanks to 
clause 8.7.4, if your notices were 
valid then you won’t have to pay 
any outstanding monies due to the 
contractor.
Unfortunately, the reality is that 
the final termination notice is often 
only the start of a dispute between 
the parties. For the employer 
who has ensured they have the 
records necessary to demonstrate 

a failure to proceed regularly and 
diligently, they will at least be 
in a better position to fight and 
hopefully minimise any distraction 
from completing the works. For the 
contractor, if such evidence has 
not been taken, then half your job 
has already been done for you.
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NEW ASIC WARNING 
TO COMPANY 
OFFICERS USING 
FALSE STATUTORY 
DECLARATIONS IN 
THE BUILDING AND 
CONSTRUCTION 
INDUSTRY
Andrew Kelly, Partner
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INTRODUCTION
By media release 16–325MR, ASIC 
has confirmed that while false 
statutory declarations and fraud 
are matters for other regulatory 
and enforcement agencies, 
company officers who knowingly 
make a false statement regarding 
payments to creditors may 
themselves end up in hot water 
facing criminal or civil action by 
ASIC.

BACKGROUND
As part of its ongoing work to 
curb illegal phoenix activity, ASIC 
completed a proactive surveillance 
program which monitored the 
integrity of the payment systems 
in the building and construction 
industry.
The program, announced by ASIC 
in media release 14–212MR, was 
undertaken following feedback 
received from small businesses, 
industry bodies and other 
government agencies about the 
endemic use of false statutory 
declarations in the building and 
construction industry.

THE PROGRAM
Carried out during the 2014/15 
financial year, the program 
targeted eight large commercial 
construction projects across 
Queensland, New South 
Wales and Victoria. As part of 
those projects, ASIC reviewed 
the payment processes and 
systems of 40 individual building 
and construction companies 
(contractors).
The focus of ASIC’s surveillance 
was twofold:
Firstly, situations where principal 
contractors require contractors 
to provide statutory declarations 
confirming that the contractors 
have paid all amounts owing 
(e.g. to subcontractors etc.) as 
a precondition to the principal 
contractors paying the contractors 
invoice; and

Secondly, situations where 
contractors provide signed 
statutory declarations to 
the principal contractors, in 
circumstances where the 
contractors may not have paid 
all amounts owning (e.g. to 
subcontractors etc.) as at the 
date of swearing the statutory 
declaration.
Consistent with the concerns 
that led to the program being 
implemented in the first place, 
ASIC identified various concerns 
about the conduct of some 
companies within the building and 
construction sector.
Whilst ASIC issued warning letters 
to certain contractors who were 
the subject of the surveillance 
program, ASIC has encouraged 
such improper practices to be 
reported. This serves as a stern 
warning to construction companies 
moving forward to review their 
internal compliance systems and 
procedures and ensure everything 
is in order and above board.

Andrew Kelly and Chris Newby’s 
article was previously published on 
the Thomson Geer Lawyers web 
site—October 2016. Published with 
permission.

CORPORATE LAW
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ALTERNATIVE DISPUTE RESOLUTION

EXPERT 
DETERMINATION 
CLAUSES
Jos Mulcahy, Partner
Ashurst Australia, Melbourne

INTRODUCTION
While expert determination can no 
longer be regarded as the domain 
of single issue technical questions, 
it is not for every dispute. 
Whether expert determination, 
as a process, should be 
recommended over other forms 
of dispute resolution will depend 
on a variety of factors ranging 
from the subject matter of the 
potential dispute to the appetite 
of the parties to engage in the 
longer, more expensive and more 
rigorous processes of litigation and 
arbitration. 
Where expert determination is 
used, the process should be 
appropriate for the issues to be 
determined, the clause needs to 
be enforceable and facilitate a 
procedure which is both practical 
and effective. These are the 
matters discussed in this guide.

WHAT IS EXPERT 
DETERMINATION?
In practice, expert determination is 
a process where an independent 
expert decides an issue between 
the parties. The disputants agree 
beforehand whether or not they 
will be bound by the decision of 
the expert. It provides an informal, 
speedy and effective way of 
resolving disputes, particularly 
disputes which are of a specific 
technical character or specialised 
kind. Unlike arbitration, expert 
determination is not governed by 
legislation, the adoption of expert 
determination is a consensual 
process by which the parties 
agree to take defined steps 
in resolving disputes. Expert 
determination clauses frequently 
incorporate terms by reference 
such as procedural rules laid 
down by various institutes. 
Although the precise terms of 
these rules and guidelines vary, 
they have in common that they 
provide a contractual process 
by which expert determination is 
conducted.1

WHAT RESTRICTIONS 
ARE THERE ON THE 
TYPES OF DISPUTES 
WHICH CAN BE 
REFERRED TO EXPERT 
DETERMINATION?
Unless exclusive jurisdiction has 
been conferred by statute on a 
particular court or tribunal, there 
are few restrictions on the sorts of 
disputes that can be referred to 
expert determination.
Attempts have been made to 
invalidate expert determination 
clauses on public policy grounds 
on the basis that they amount to an 
attempt to oust the jurisdiction of 
the courts. These arguments rarely 
succeed. An expert determination 
clause is an agreement between 
the parties that the specified 
disputes shall be determined by 
an expert. There is nothing unusual 
about such a provision and parties 
are held to their bargain if they 
agree to such a clause. Nor is 
there anything unusual about the 
clause providing that the expert's 
decision shall be ‘final and binding’ 
or ‘conclusive’, and provisions 
such as that do not oust the 
jurisdiction of the court. 
The effect of the clause is to make 
the decision of the expert final 
and binding provided the matters 
referred to him are ones which the 
agreement contemplates.2

All disputes will entail issues 
which concern any one of, or a 
combination of, fact, law (including 
contractual interpretation) or 
technical issues. In principle, there 
is no reason why any of these 
issues or a combination of them 
could not be determined by an 
expert.3
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WHAT DISPUTES 
SHOULD BE 
REFERRED TO EXPERT 
DETERMINATION?
While a broad range of issues 
are capable of being referred to 
expert determination, considerable 
care needs to be exercised when 
deciding what disputes in any 
particular contractual setting 
‘should’ be referred to expert 
determination.
Difficulties may be encountered 
when factual issues are referred 
to experts particularly questions 
involving issues of credit—that 
is, who is to be believed. In the 
ordinary course, an expert does 
not have the ability to compel a 
witness to give evidence or test a 
witness through cross examination, 
nor does the expert have the 
power to compel the production 
of documents from third parties. In 
those circumstances, the expert 
can be placed in an impossible 
position when trying to determine 
the truth out of competing versions 
of the facts.

THE SCOPE OF THE 
QUESTION TO BE 
DETERMINED
Considerable care is required 
when formulating the scope of 
the issue to be decided by the 
expert. The validity of an expert 
determination may be challenged 
where the expert is required to 
decide a technical question but, 
in so doing, it is necessary for the 
expert to form a view as to the 
correct contractual interpretation of 
the relevant clauses.
The ability to set aside an expert 
determination is dependent on 
whether or not the expert has 
carried out the task which he or 
she was contractually required 
to undertake. If the expert has 
carried out that task, the fact that 
errors were made or the expert 
took irrelevant matters into account 
does not render the determination 
challengeable. 

On the other hand, if the expert 
has not performed the task 
contractually conferred on him or 
her, but rather performed some 
different task, or carried out his 
or her task in a way not within the 
contractual contemplation of the 
parties, objectively ascertained, 
then the determination will be liable 
to be set aside.4

A distinction is to be drawn 
between matters involving 
discretion or opinion on the one 
hand and matters of objective 
fact. Matters of contractual 
interpretation are characterised as 
matters of objective fact because 
the objective analysis required 
by the process of contractual 
construction can only produce one 
meaning.5

The critical question is whether 
the parties agreed to be bound 
by the expert's determination 
both on the construction of the 
contract as well as on the matter 
involving discretion or opinion. 
If the expert determination 
clause is drafted such that the 
expert is required to answer a 
technical question but, in order 
to do so, the expert is required to 
undertake a contractual analysis or 
interpretation, then there is a risk 
that the determination may be set 
aside if the expert's contractual 
analysis is incorrect. It seems 
clear, however, that the parties are 
able to include drafting to ensure 
that any necessary decisions of 
contractual construction made in 
reaching the determination are 
final and binding.
While expanding the clause 
in this fashion might avoid the 
determination being set aside, 
the draftsperson may need to 
consider whether this outcome 
is appropriate in any given 
circumstances. For example, 
should the parties be bound by 
an incorrect interpretation of the 
contract by a valuer tasked with 
the function of determining an 
accounting or valuation issue? 

The desire for a speedy and 
binding outcome needs to be 
weighed up against the risk of 
being bound by an incorrect 
contractual or legal finding with the 
losing party being dissatisfied with 
the outcome.
Assuming that the expert is not 
legally trained, a more practical 
approach may be to confer a 
right on the expert to obtain a 
legal opinion from a pre–agreed 
member of Senior Counsel or other 
appropriate senior lawyer. The 
effectiveness of such an approach 
may depend on whether the 
expert identifies the legal issue 
upon which the determination 
will be based prior to making 
the determination. Even if a legal 
opinion is sought, that may not 
overcome the issue because one 
or other of the parties may still not 
agree with the legal opinion. 
Alternatively, the clause might 
provide for legal or contractual 
interpretation issues to be referred 
to a legally trained expert with 
other issues determined by 
an expert with the appropriate 
technical training or experience. 
The effectiveness of this approach 
may also depend on whether 
the parties identify the legal or 
contractual issue which needs to 
be determined before the technical 
issue can be addressed.
Consideration might also be given 
to the appointment of a senior 
lawyer as the expert who will 
make the determination relying 
on the submissions of the parties 
including expert reports from 
industry specialists. But this is 
looking more like a ‘papers only’ 
arbitration which would seem to 
defeat the purpose of an expert 
determination where a person with 
particular technical expertise is 
chosen to bring those skills and 
expertise to bear in answering the 
question in issue.
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APPOINTMENT OF 
EXPERT
Most expert determination clauses 
require parties to seek to agree 
on the identity of the expert and 
if the parties cannot agree on 
the identity of the expert within a 
specified timeframe, either party 
may request a nominated third 
party such as the president of 
an industry body to appoint the 
expert.
A common mistake with 
appointment clauses is the 
inherent assumption that the 
institute or professional body is 
willing to make the appointment. 
What is overlooked is that some 
of these bodies regard the 
appointment of an expert as being 
outside their charter and will refuse 
to comply with requests to appoint 
experts. For example, the Institute 
of Chartered Accountants will 
only provide parties with a list of 
potentially suitable experts, from 
which the parties must still select 
the expert. 
Where the institute or professional 
body is unwilling to make the 
appointment, a question arises as 
to whether the court will come to 
the aid of the parties to prevent the 
agreement from being rendered 
unenforceable. While courts 
endeavour, wherever possible, to 
give effect to parties' agreements, 
the authorities in relation to this 
question are not easily reconciled.
Courts may appoint an expert 
if satisfied that the contractual 
machinery for the appointment is 
not an essential and indispensable 
part of the contractual bargain. 
The contractual machinery will 
be essential where the expert 
is appointed because of some 
particular quality or special 
knowledge on his or her part to 
which the parties attach particular 
importance. In this regard the 
nomination of a single valuer, such 
as a company’s auditor affords a 
possible example of contractual 
machinery which is essential and 

indispensable.6 Adopting this 
approach, the courts may appoint 
an expert where the contractual 
machinery is merely a person 
to be appointed by a president 
or chairperson of a particular 
professional body who, for 
whatever reason, has declined to 
make the appointment.7

There is, however, a different line 
of authority suggesting that it is 
not open for a court to substitute 
its own machinery where the 
machinery nominated by the 
parties fails and that, in such 
circumstances, the clause is 
incomplete and unenforceable.8

In light of the conflicting authority, 
it may be prudent to include 
a clause which expressly 
provides that the parties will do 
all things reasonably necessary 
to cooperate in the selection of 
an alternative industry body to 
make the appointment where the 
named body fails or refuses to 
nominate an expert. Alternatively, 
a clause could be included (similar 
to the section which exists in the 
uniform commercial arbitration 
legislation9) to enable the court 
either to appoint an expert or 
substitute an alternate body to 
make the appointment in those 
circumstances. 

PROCEDURE FOR 
DETERMINATION
The draftsperson must decide 
whether or not to specify in the 
clause a procedure to be followed 
by the expert in carrying out the 
expert determination and, if so, 
what that procedure should require 
the expert to adhere to.
The absence of a procedure to be 
followed is unlikely to invalidate 
the expert determination clause. 
If the parties have not agreed the 
procedures to be followed upon 
an expert determination, that is 
not a void the court can fill and the 
procedure, in those circumstances 
is likely to be determined by the 
expert.10

If the decision is taken not to 
specify the procedure to be 
followed, then a number of 
consequences follow. Unless 
required to do so, the expert is 
not obliged to apply procedural 
fairness or the rules of natural 
justice11 and he or she is not 
required to give reasons for the 
determination.12 While specifying a 
procedure may not be essential to 
the validity of the clause, in all but 
the most highly technical disputes, 
it is prudent to include a procedure 
to be followed and reasons to be 
given.
One short hand way of providing 
for a procedure for the expert 
determination is to incorporate by 
reference into the clause the rules 
published by a dispute resolution 
body with the condition that they 
apply except to the extent they are 
inconsistent with the clause. 
For example, the Resolution 
Institute (formerly the Institute 
of Arbitrators and Mediators 
Australia) has published rules 
for expert determination which 
cover a variety of issues including 
procedural aspects of the 
determination, including such 
things as:
• the general duties of the parties 
to do all things reasonably 
necessary for the proper, 
expeditious and cost effective 
conduct of the process, including 
compliance by the parties with 
respect to any direction or ruling 
by the expert as to procedural or 
evidentiary matters;
• empowering the expert to make 
directions and rulings in relation 
to clarifying issues in dispute, 
the provision by the parties of 
submissions and evidentiary 
material;
• requiring the expert to act 
fairly and impartially as between 
the parties giving each party a 
reasonable opportunity of putting 
its case and dealing with that 
of the opposing party and a 
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reasonable opportunity to make 
submissions on the conduct of the 
process;
• confidentiality and entering 
into appropriate confidentiality 
undertakings;
• the convening of a preliminary 
conference by the expert to 
plan and agree a timetable for 
the provision of submissions, 
documents and other evidentiary 
material;
• meetings between the parties, 
their representatives and/or 
experts individually engaged by 
the parties (including conclaves 
of the experts individually retained 
by the parties), whether or not 
such meetings are attended by the 
expert appointed to determine the 
dispute; and
• the timing of the determination 
and what it is to contain, including 
a statement of reasons in such 
form as the expert considers 
reasonably appropriate, having 
regard to the amount and the 
complexity of the dispute. 
In the normal course, an expert 
will be appointed because he or 
she possesses a particular skill 
set which makes that person a 
suitable choice to determine the 
issue. In those circumstances, it 
is prudent to give the expert some 
flexibility as to the manner in which 
the process is to be conducted. 
Often the clauses will expressly 
provide for the expert to proceed 
in any manner he or she thinks 
fit subject to complying with 
certain minimum requirements 
and enable the expert to conduct 
any investigation which he or 
she considers necessary to 
make the determination, examine 
such documents and interview 
such persons as he or she may 
require.13

AGREEMENT WITH 
EXPERT
It is not unusual to find a clause 
which makes the commencement 
of the expert determination 
conditional on the parties entering 
into an agreement with the expert. 
Considerable care must be taken 
with these clauses which can 
form the basis of a challenge to 
the expert determination process 
on the basis that they create an 
agreement to agree. An expert 
determination clause, like any 
alternate dispute resolution 
clause, must prescribe the 
conduct required of the parties for 
participation in the process with 
sufficient certainty in order to be 
enforceable.
If execution of a form of agreement 
is to be a pre–requisite to the 
commencement of the expert 
determination, then it is prudent 
to specify the form of agreement. 
Alternatively, if you do not intend 
to require a formal agreement 
then you need to make sure an 
expert will agree to determine the 
matter which, is likely to depend 
on whether the expert is satisfied 
as to his or her ability to be paid 
and the extent of his or her liability 
including the terms of the release 
and indemnity.

THE EXPERT IS NOT AN 
ARBITRATOR
Where the parties wish to refer 
the issue to expert determination, 
it is common for the expert 
determination clause to state that 
the person to decide the relevant 
issue is an expert and not an 
arbitrator and that the process is 
that of an expert determination and 
not an arbitration. 
The effect of the words ‘acting as 
an expert and not as an arbitrator’ 
is to avoid the necessity for the 
valuer to hear evidence and the 
parties and to determine judicially 
between them. They enable the 
valuer to rely on his or her own 
investigations, skill and judgment.14

The disputants agree 
beforehand whether or 
not they will be bound by 
the decision of the expert. 
It provides an informal, 
speedy and effective way 
of resolving disputes, 
particularly disputes which 
are of a specific technical 
character or specialised 
kind.
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As to the meaning of ‘manifest 
error’, guidance may be obtained 
from the cases where leave has 
been sought to appeal from arbitral 
awards under the previous uniform 
legislative regime governing 
commercial arbitration in the 
states and territories of Australia. 
The words ‘a manifest error of 
law on the face of the award’ is a 
phrase which is to be read and 
understood as expressing the one 
idea. An error of law either exists or 
does not exist; there is no twilight 
zone between the two possibilities. 
What is required is that the 
existence of the error be manifest 
on the face of the award, including 
the reasons given by the arbitrator, 
in the sense of apparent to that 
understanding by the reader of the 
award.
The term has also been 
considered in other contexts 
concerning arbitral awards to 
mean ‘an error in the award on a 
mere reading of the award even 
without the benefit of adversarial 
argument’. It is suggested that 
the term manifest error equates to 
being ‘obviously wrong’. Taking 
from the United Kingdom, the 
concept of manifest error has been 
held to encompass ‘oversights 
and blunders so obvious and 
obviously capable of affecting 
the determination as to admit no 
difference of opinion’.16

Occasionally, the expert 
determination clause will provide 
a threshold value for disputes 
which are subject to binding 
expert determinations and those 
which are not. Invariably, where 
these clauses are used, the 
parties attempt to impose, what 
they consider to be, a low value 
threshold value for binding expert 
determinations.
The threshold value is usually 
tied to the value of the claim 
itself. Other such clauses tie the 
threshold value to the outcome of 
the determination. 

Where the parties fail to identify 
whether the person is to act as 
an arbitrator or an expert there is 
no presumption that the person 
acts in one capacity or the other. 
Accordingly, where a party wishes 
to have the benefit of an expert 
determination rather than an 
arbitration, it is prudent to include 
such a clause which will be 
regarded as significantly indicative 
of the intention of the parties as 
to the nature of the task to be 
undertaken, but such a clause is 
not conclusive of its character.15

If there is any doubt, the issue 
may be resolved by examining 
the procedure to be adopted, 
assuming, of course, that the 
clause sets out the process to be 
followed. If the procedure is in the 
nature of a judicial inquiry, then it 
is more likely that the clause will 
be held to be an agreement to 
arbitrate. Some indicia of such an 
inquiry include whether:
• the parties have the right to be 
heard if they so desire;
• the parties are each entitled 
to see and hear the evidence 
advanced by their respective 
opponents;
• the parties have the right to give 
evidence if they so desire; and
• each party is entitled to test by 
cross examination or by other 
appropriate means the opposing 
case and to answer the opposing 
case.

FINAL AND BINDING OR 
NON–BINDING
The expert determination clause 
can specify that the expert 
determination will be:
• final and binding;
• final and binding except in the 
case of manifest error;
• final and binding in respect of 
claims under a specified monetary 
value; or
• non–binding.

Where the parties wish to 
refer the issue to expert 
determination, it is common 
for the expert determination 
clause to state that the 
person to decide the 
relevant issue is an expert 
and not an arbitrator and 
that the process is that of 
an expert determination 
and not an arbitration.
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Considerable care must be 
exercised when agreeing to 
the latter. A substantial claim 
could well be dismissed with the 
consequence of the claim being 
finally determined. 
Some expert determination 
clauses are expressed to be 
non–binding, but nevertheless the 
parties are required to participate 
in that process prior to a further 
dispute resolution process 
taking place such as litigation or 
arbitration. Alternatively, the clause 
will state that the determination is 
final and binding unless one of the 
parties gives a notice of appeal 
within a stipulated timeframe of the 
determination being made.
The reason for making an expert 
determination non–binding may 
be to give the parties a guide as to 
how the dispute might be decided 
if it was pursued through a binding 
process with a view to assisting 
the parties resolve the issue by 
agreement. The disadvantage of a 
non–binding determination is that 
it might embolden the successful 
party into what might ultimately 
turn out to be a false sense of 
security because an expert 
determination will not ordinarily 
apply the same degree of rigour 
as an arbitrator or a judge would 
be expected to apply and may, 
ultimately, be held to have been 
wrongly decided.

DETERMINATION OF THE 
EXPERT
There is no necessity to require 
reasons and if reasons are not 
required, an expert can fulfil 
his or her obligation simply 
by answering the question. If, 
however, it is accepted that the 
users of commercial contracts are 
likely to want to be satisfied that 
the determination is supported 
by reasoning that is sufficiently 
adequate to be understood by 
company management, it is likely 
that reasons will be required to be 
provided by the expert. 

Inevitably, those reasons will be 
scrutinised by the unsuccessful 
party to determine if a basis exists 
to challenge the determination. 
The meaning of ‘sufficient reasons’ 
obliges the expert to disclose what 
he or she did, only to the extent 
necessary to enable the parties, 
to see whether the expert has 
complied with the requirements 
of the clause by having regard to 
the matters to which he or she was 
obliged to have regard, and by 
disregarding the matters which he 
or she was obliged to disregard.
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INTRODUCTION
‘Frustration of contract’ 
immediately releases contracting 
parties from performance of the 
contract if an event occurs beyond 
their control which renders further 
performance ‘impossible’ or 
‘substantially impossible’.
The test for proving that 
performance is ‘impossible’ is not 
straightforward and comes with 
a high threshold. Furthermore, 
the application of frustration 
to modern day contracts, in 
particular construction contracts, 
is questionable. This article 
examines the doctrine of frustration 
and its continued relevance and 
application given that various 
contracts (particularly property and 
construction contracts) specifically 
address common frustration risk 
events.

THE DOCTRINE OF 
FRUSTRATION
The law of frustration is well settled 
in New Zealand. As recently 
affirmed by the Supreme Court in 
Planet Kids v Auckland Council 
(2014] 1 NZLR 149 (SC) at [51] 

citing Davis Contractors Ltd v 
Fareham Urban District Council 
[1956] AC 696 (HL)), frustration 
occurs:
... wherever the law recognises 
that without default of either party a 
contractual obligation has become 
incapable of being performed 
because the circumstances in 
which performance is called for 
would render it a thing radically 
different from that which was 
undertaken by the contract. 
In order for a contract to be 
frustrated, the frustrating event 
must not be brought about by one 
of the contracting parties, and the 
contract must not make provision 
for such an event.
For example, in the High Court 
of Australia case of Codelfa 
Construction Pty Ltd v State 
Authority of NSW (1982) 149 CLR 
337 the parties entered into a 
tunnelling contract for extension 
to Sydney’s rail network on the 
understanding that the contractor’s 
price was based upon continuous 
shift–working. This was reflected in 
the contractor’s programme, which 
formed part of the contract. Shortly 
after work commenced, members 
of the public obtained injunctions 
in order to restrict the contractor to 
two–shift daytime working and no 
work on Sundays. 
On appeal from arbitration, the 
High Court of Australia found 
that the arbitrator should have 
little difficulty in holding that the 
contract had been frustrated given 
that the completion of the works by 
the stipulated time for performance 
was impossible (without an agreed 
variation to shifts).

HIGH THRESHOLD
Once a contract is frustrated it 
is terminated automatically and 
immediately, irrespective of the 
parties’ subjective intentions to 
continue (albeit on modified or 
renegotiated terms).

Given that the effect of frustration 
is to end the contract, the courts 
have been careful to confine the 
doctrine within narrow limits and 
do not invoke it lightly, so as to not 
interfere with a negotiated contract 
(Karelrybflot AO v Udovenko 
[2000] 2 NZLR 24 (CA) at [37]). 
Thus, the doctrine requires that the 
contractual obligation becomes 
impossible or incapable of 
performance.
This includes whether the purpose 
of the contract has become 
impossible to attain (for example 
in Krell v Henry [1903] 2 KB 740 
where the defendant leased a 
flat from the plaintiff for two days, 
and both parties knew that the 
entire purpose of this was so that 
the defendant could view the 
coronation procession of Edward 
VII. The procession was cancelled, 
and it was held that the letting 
contract was frustrated). The result 
may have been different if the 
court found that the viewing was 
not the sole purpose of the letting 
contract and that the tenant would 
still have obtained some benefit 
out of the contract.
It will not be enough that the 
obligation has become more 
onerous, more expensive or 
slower (unless the delay is such 
that the purpose of the contract is 
frustrated). Therefore, cases where 
the doctrine has been successfully 
upheld in the construction context 
are usually of the kind where 
the work in the project has been 
destroyed, for example by fire or 
landslide (for example Appleby v 
Myers (1867) LR 1 CP 615).
The high threshold for a finding 
of frustration is also influenced by 
the fact that contracting parties 
are expected to bear the risk in 
contracts of certain kinds. So, 
for example, a contractor who 
provides a quote for certain works 
is expected to take the risk that the 
works will prove more difficult and 
more costly than expected.
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In Davis Contractors (supra) 
shortages of labour and materials 
meant that performance of a 
contract to build 78 houses in eight 
months for £94,000 took 22 months 
and cost the contractor £115,000.
Despite such severe obstruction 
to contractual performance, the 
House of Lords found that this was 
insufficient to frustrate the contract. 
The contractor had taken on the 
risk of lack of labour because it 
was not an unforeseen event for 
a contractor, and it could have 
been the subject of contractual 
stipulation if the contractor did not 
want to take on this risk.

REMEDIES UPON 
FRUSTRATING EVENT
The Frustrated Contracts Act 
1944 (FCA) contains two major 
provisions to relieve injustice 
in a situation where one party 
has performed their contractual 
obligations before the contract 
is terminated due to a frustrating 
event. The FCA provides that:
(a) Where money has been paid 
by one party before the frustrating 
event, it can be recovered and 
monies payable cease to be 
payable. If the party to whom these 
monies were paid has incurred 
expenses in performing his or 
her part of the contract before 
frustration, the court may allow him 
or her to offset a sum in respect of 
those expenses. For example, if a 
contractor has partly constructed 
a house and has received $50,000 
in progress payments before 
the frustrating event, the owner 
will be entitled to recover this 
sum less the amount the court 
allows the contractor to keep 
as reimbursement for the works 
completed; and
(b) Where one party’s part 
performance has conferred a 
benefit on the other party before 
the contract is discharged, that 
other party may recover a ‘just 
sum’ in compensation.

Parties can contract out of the FCA 
and specify what will happen upon 
termination due to a frustrating 
event. 
For example, clause 14 of the 
standard form construction 
contract NZS3910 provides that:
In the event that either the principal 
or the contractor considers that the 
contract has become impossible 
of performance or has been 
otherwise frustrated, one may 
notify the other that it considers 
the contract to be terminated. If 
the other parties agree, or in the 
event of disagreement if it is so 
determined by the engineer or 
by mediation or arbitration under 
section 13, then 14.1.2 shall apply.
This clause dictates the process if 
only one party considers that the 
doctrine is engaged by referring 
it to the dispute process under 
clause 13 of NZS3910. If the 
contract is found to be frustrated, 
clause 14.1.2 provides for the 
costs that are payable by the 
principal to the contractor following 
the frustrating events (including the 
value of the work carried out at the 
date of termination less amounts 
previously paid).
In the context of construction 
contracts, contractors and 
principals often find themselves 
in situations where performance 
has become more onerous, 
more expensive or slower due 
to unforeseen circumstances. 
However, the fact that the bargain 
has become unworkable in a 
commercial sense because of 
an unforeseen event will not 
discharge the party from further 
performance on the grounds of 
frustration. Therefore, it is important 
that the contract is drafted to 
reflect the parties’ intention as to 
what should happen if such an 
event was to occur and this is what 
a force majeure clause is desired 
to do.

FORCE MAJEURE 
CLAUSES
Force majeure clauses are 
common in the construction 
sector and offer a commercial 
mechanism to clearly address 
unforeseen events. Parties can 
agree upon both the events that 
trigger the force majeure clause, 
and the consequences. Unlike 
the strict doctrine of frustration, 
where the threshold can be difficult 
to meet, parties can negotiate 
force majeure clauses in order 
to achieve flexibility for certain 
events. For example, parties to a 
construction contract may choose 
to suspend performance or extend 
time for performance upon the 
occurrence of a force majeure 
event.
Clause 10.3.1 of NZS3910 is a 
force majeure provision which 
provides that the engineer grant an 
extension of time to the contractor 
if the contractor is ‘fairly entitled to 
an extension’ including by reason 
of flood, volcanic or seismic 
events, or any circumstances not 
reasonably foreseeable by an 
experienced contractor at the time 
of tendering and not due to the 
fault of the contractor.
Force majeure clauses are also 
included in the FIDIC suite of 
contracts (Red, Yellow and 
Silver Books) at clause 19 where 
‘force majeure’ is defined as an 
exceptional event or circumstance 
beyond a party’s control, which 
could not reasonably have been 
provided against before entering 
into the contract and which, having 
arisen, could not reasonably 
have been avoided or overcome 
and which is not substantially 
attributable to the other party. The 
categories listed as force majeure 
events include: 
(i) war and other hostilities; 
(ii) rebellion, terrorism and civil 
war; 
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(iii) riots and strikes (by persons 
other than the contractor’s 
personnel and subcontractors); 
(iv) explosive materials and 
radioactive contamination; and 
(v) natural catastrophes such 
as earthquakes, hurricanes and 
volcanic activity.
Clause 19 of the FIDIC suite of 
contracts entitles the contractor 
to an extension of time if it is 
prevented from performing the 
contract by any of the force 
majeure events. However, it will 
only be entitled to recover the 
costs incurred due to the force 
majeure event if it is a category 
(i) to (iv) event (meaning that 
the contractor cannot recover 
costs arising in relation to natural 
catastrophes).

RELATIONSHIP 
BETWEEN FRUSTRATION 
AND FORCE MAJEURE
Where the parties have turned 
their minds to the frustrating event 
and contractually allowed for it in 
a force majeure clause, reliance 
on the common law doctrine of 
frustration is generally precluded. 
Given the prevalence of force 
majeure clauses in standard 
form construction contracts, a 
finding that the contract had 
been frustrated in Codelfa 
Construction Pty Ltd v State Rail 
Authority of NSW (supra) has been 
described by Hudson’s Building 
and Engineering Contracts (12th 
edition) as an ‘exceptional result’ 
(at [1–059]).
Force majeure clauses are 
commonplace in the construction 
industry, such that the absence 
of one might be viewed as 
implied acceptance of risk by the 
contractor for certain events that 
would normally be covered by 
such a clause (and which therefore 
can no longer be described as 
‘unforeseen’). 

As was recently confirmed by 
the Supreme Court in Planet Kids 
(supra) at [139]:
Where risk is allocated to one of 
the parties under the contract, 
then the doctrine of frustration is 
excluded, in so far as it relates 
to the occurrence of one of the 
allocated risks. The allocation 
of risk can be express or by 
necessary implication …
Determining whether a contractor 
has impliedly taken on such risks 
in the absence of a clearly drafted 
force majeure clause will obviously 
depend on the particular facts 
and circumstances. Some events, 
such as earthquakes or other 
natural catastrophes, could be 
viewed as foreseeable risks which 
should have been clearly allocated 
in construction contracts, failing 
which the court may find that one 
of the parties has taken on the 
risk by necessary implication, for 
example through being reflected 
in the agreed price. In such a 
case, if the court finds the risk has 
been impliedly allocated under the 
contract, the doctrine of frustration 
may be excluded.
However, there may be other 
scenarios where the court 
determines that an event falls 
outside what the parties expressly 
allowed for in a force majeure 
clause (or implicitly allowed 
for in the absence of such a 
clause). In such a case, if it is not 
reasonable to place the risk of 
non–performance for the events 
which have occurred on one party 
or the other or neither, the contract 
may be frustrated.
For example, in Metropolitan Water 
Board v Dick Kerr & Co Ltd [1918] 
AC 119 (HL) contractors entered 
into a contract in July 1914 to 
construct reservoirs at an agreed 
price within six years. In February 
1916, the government prohibited 
the continuance of work due to the 
outbreak of war. 

The contract provided the 
engineer power to extend time for 
completion in the event of any:
... difficulties, impediments, 
obstructions, oppositions…
whatsoever and howsoever 
occasioned. 
The House of Lords considered 
that this scenario could not 
possibly have been in the 
contemplation of the parties to the 
contract when it was made and 
therefore it fell outside the scope 
of the force majeure clause. The 
contract was therefore frustrated 
as the works were prohibited by 
law (at [126]).

CONCLUSION
The threshold for frustration is high, 
and the operation of frustration 
will be contractually constrained 
by what the parties have allowed 
for in their contract, in particular 
with reference to the force majeure 
clause. Increasingly, parties are 
already allocating risks or at least 
addressing some risks in their 
contract, such that the doctrine of 
frustration often does not apply.
However, it is arguable that a 
well–drafted force majeure clause 
assists the court in reaching 
a finding of frustration where 
there has been a truly frustrating 
event, as the court can clearly 
identify which risks the parties 
have foreseen and allocated 
accordingly.
How strong the doctrine of 
frustration will be in modern 
day contracting will continue to 
be tested by (most commonly 
unfortunate) catastrophic events.

Janine Stewart and Hannah Gillies’ 
article was previously published on 
the Auckland District Law Society 
Incorporated web site—March 
2016. (Note: The article references 
case law as at that date.) Published 
with permission.
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INDUSTRIAL RELATIONS

COMMISSION OPENS 
THE DOOR FOR 
EMPLOYERS TO BE 
HIT FOR OVERTIME 
BY SALARIED 
EMPLOYEES
Jessica Keogh, Senior 
Associate
Maddy Clohessy, Lawyer
Clayton Utz, Perth

The employer must identify and 
specify the applicable award in 
the contract of employment to 
minimise exposure to successful 
underpayment claims.

INTRODUCTION
Employers often elect to pay their 
employees an annualised salary, 
with the intention of simplifying 
the employment relationship and 
fully satisfying all entitlements 
the employee may have under a 
relevant industrial award.
However, the recent decision 
of Simone Jade Stewart v Next 
Residential Pty Ltd [2016] WAIRC 
00756 serves as a stark reminder 
to employers that care is needed 
in drafting employment contracts 
to avoid exposure to successful 
overtime and penalties claims for 
salaried employees. 

WHAT WAS THE CASE 
ABOUT?
Ms Stewart, an employee of Perth 
building company Next Residential 
Pty Ltd, claimed nearly $30,000 
in unpaid overtime from her 
employer, alleging that she was 
made to work through her lunch 
breaks and other overtime hours.

Next Residential denied the claim 
and asserted that all additional 
hours she worked were set off by 
early finishes or late starts at other 
times. Further, Next Residential 
argued that Ms Stewart was not 
entitled to the alleged amounts, 
as her employment contract 
contained an annual salary.
Ms Stewart's contract also 
contained a clause which provided 
that her $78,000 annual salary 
was:
... inclusive of any award 
provisions / entitlement that may 
be payable under an award.
However, the magistrate 
disagreed, finding that the contract 
did not clearly indicate which 
award it referred to and which 
award entitlements were intended 
to be included in the annual salary. 
Magistrate Cicchini stated that it 
was ‘obvious’ that the parties were 
not alert to the applicable award, 
‘let alone the provisions which 
were to be included’.
The relevant award (Clerks Private 
Sector Award 2010) provides for 
an employer to pay an annualised 
salary to cover the minimum wage, 
overtime, penalty rates and annual 
leave loading. However, the award 
requires that:
... where an annual salary is paid 
the employer must advise the 
employee in writing of the annual 
salary that is payable and which of 
the provisions of this award will be 
satisfied by payment of the annual 
salary.
Magistrate Cicchini also held 
that not all award entitlements 
are capable of being included in 
an annual salary, including meal 
breaks.

EMPLOYER MUST BE 
SPECIFIC
The award provided that if an 
employee was to be engaged on 
an annual salary, that salary must 
be no less than the employee 
would have received under the 
award. 

As such, it was found that an 
employee must be able to 
compare their annual salary to the 
award to confirm that they are not 
disadvantaged, and this cannot 
be done if it is not clear what 
entitlements are included in the 
salary.
The Commission held that Ms 
Stewart's claim was not excluded 
by her employment contract, as 
the contract was uncertain and 
did not clearly indicate that the 
annual salary included overtime. 
As a result, the door is now open 
for Ms Stewart to proceed with her 
underpayment claim.

WHAT SHOULD 
EMPLOYERS DO TO 
AVOID A SIMILAR 
CLAIM?
If employers intend to pay an 
annualised salary in satisfaction of 
terms and provisions in a relevant 
award, the employer must identify 
and specify the applicable award 
in the contract of employment to 
minimise exposure to successful 
underpayment claims.
For the avoidance of any doubt, 
the relevant employment contract 
should also contain a clear clause 
that specifies which provisions of 
the award will be satisfied by the 
payment of the annual salary.

Jessica Keogh and Maddy 
Clohessy’s article was previously 
published on the Clayton Utz web 
site—October 2016. Published with 
permission.
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RISK ALLOCATION

RISKY BUSINESS—
DESIGN–BUILD 
PROCUREMENT ON 
MEGAPROJECTS IN 
HONG KONG
Phillip Georgiou, Partner
Sonny Payne, Special Counsel
Baker Botts, Hong Kong

INTRODUCTION
Megaprojects are large–scale, 
complex ventures that cost US$1 
billion or more, take several years 
to implement and are designed 
to transform society in some way. 
It is estimated that megaprojects 
account for eight per cent of the 
total global GDP.1 Megaprojects 
are, however, synonymous with 
significant delay and cost overrun, 
with cost overruns of up to 50 per 
cent routine and overruns of over 
50 per cent not uncommon.2

Two ongoing megaprojects 
in Hong Kong are on track to 
continue this trend—the Hong 
Kong sections of the Guangzhou 
/ Shenzhen / Hong Kong Express 
Rail Link (the XRL Project) and 
the Hong Kong / Zhuhai / Macao 
Bridge, including its associated 
link roads and the border crossing 
facilities created on a 150 hectare 
artificial island formed adjacent to 
Chek Lap Kok Airport (the Macao 
Bridge Project). Interestingly, 
the former has been procured 
primarily through build–only 
contracts,3 whilst the latter has 
been procured primarily through 
design–build contracts.4

For contractors engaged on 
megaprojects, avoiding culpability 
for delays and cost overruns is 
a constant challenge and can 
make all the difference between 
maintaining a (lean) profit margin 
or suffering a huge loss. Although 
a multitude of factors are typically 
responsible for delays and cost 
overruns on megaprojects, design 
issues frequently feature as a 
significant cause. This is hardly 
surprising given that megaprojects 
often push the boundaries of 
engineering knowledge and 
capability.
This article analyses the 
additional risks to contractors who 
undertake design responsibilities 
on contracts associated with 
megaprojects and suggests ways 
to mitigate these risks. 

This article also considers 
important legal concepts that 
should be kept in mind when 
advancing claims in respect of 
delays and cost overruns arising 
out of design issues.

OVERVIEW OF RISKS 
ARISING OUT OF DESIGN 
RESPONSIBILITY
On a design–build contract (or 
on a build–only contract with a 
significant element of contractor 
designed works), the added 
design responsibility can cause 
the contractor to incur liabilities 
or additional costs in three 
fundamental ways:
(1) negligent design;
(2) delays to completion dates 
caused by design activities; and
(3) scope creep.

NEGLIGENT DESIGN
Contractors on public works 
projects in Hong Kong are 
required to take unlimited liability 
for breach of contract and, on 
a design–build contract, this 
includes unlimited liability for 
negligent design. Although the 
contractor will typically engage a 
consulting engineering company 
to design the works (the designer), 
as a result of constraints imposed 
by their insurers, designers are 
rarely willing to accept unlimited 
design liability and invariably 
insist on a cap on liability, with the 
cap relating to the value of the 
engineering design services rather 
than the value of the works. 
Consequently, the contractor is 
required to bear any liability for 
design inadequacies or defects 
that exceed the designer’s liability 
cap. Such surplus liability can 
potentially be substantial in the 
context of a megaproject.
On a more positive note for 
contractors in Hong Kong, the 
implied obligation that the design 
be ‘fit for purpose’ is expressly 
excluded on design–build 
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contracts in Hong Kong5 thereby 
aligning the contractor’s standard 
of care in respect of design with 
that of designer, namely the 
obligation to exercise reasonable 
skill, care and diligence.

DELAYS TO COMPLETION 
DATES CAUSED BY 
DESIGN ACTIVITIES
In design–build contracts, design 
activities inevitably fall on the 
critical path at some stage, 
particularly in the early stages. 
If delayed, design activities can 
delay contractual completion 
dates and expose the contractor to 
significant damages and additional 
cost. Further, general damages 
(rather than liquidated damages) 
are often imposed for delays to 
completion dates which cause 
knock–on effects to adjacent 
or follow–on interfacing project 
contractors.6 
Design activities related to 
foundations and underground 
works are particularly vulnerable 
to delays due to the need to verify 
design parameters by further 
ground investigation after the 
contract has been awarded.
A sometimes overlooked feature 
of contracts on megaprojects in 
Hong Kong is that, even in the 
situation where the project owner 
(the employer) instructs a change 
as a variation to the contract 
(thereby entitling the contractor to 
an extension of time and additional 
costs resulting therefrom), the 
contractor will nonetheless be 
under an obligation to ‘use all 
reasonable endeavours’ to make 
good the delay for which the 
employer is culpable.7 
On a design–build contract, this 
obligation will apply equally to 
any design activities that fall on 
the critical path and it is therefore 
important for the designer to 
appreciate the legal implications of 
the obligation to use all reasonable 
endeavours.8

SCOPE CREEP
Scope creep is a term coined 
by project managers and refers 
to the uncontrolled change or 
growth to the scope of a project. 
Scope creep is a major cause of 
claims and disputes on all types 
of contract. There are, however, 
additional risks of scope creep 
associated with design–build 
contracts, in particular, risks 
arising out of insufficient design 
development prior to entering into 
the contract and at interfaces with 
other project contractors, which 
are discussed below.

INSUFFICIENT DESIGN 
DEVELOPMENT PRIOR 
TO ENTERING INTO THE 
CONTRACT
On a build–only contract, the 
design of the works is (in theory) 
well developed at the time of 
tender and the scope of the 
works to be constructed is readily 
ascertainable from the drawings 
and the specifications. If the 
design transpires to be incomplete 
or is subsequently revised, the 
contractor will be duly issued 
with a variation and the employer 
is culpable for any delay and/
or additional cost resulting from 
the variation. Insufficient design 
development prior to contract 
award is widely thought to have 
played a significant factor in the 
scope creep on the West Kowloon 
Terminus, the centrepiece of the 
XRL Project.
On a design–build contract, 
the risk of insufficient design 
development prior to entering into 
the contract falls squarely on the 
contractor. It is, therefore, critical 
that the contractor develops the 
design of the works in sufficient 
detail at the tender stage in order 
to properly ascertain the scope 
of the works, and price its tender 
accordingly. To this end, given 
the time constraints during the 
tender stage, contractors typically 

have no choice but to rely heavily 
on materials provided by the 
employer for information, such as 
the reference design, geotechnical 
reports / interpretations and 
drawings of existing utilities and 
facilities (the information only 
materials). 
Such reliance is, however, at the 
contractor’s peril as the conditions 
of tender and the contract will 
typically state that the information 
only materials do not form part of 
the contract, with the employer 
disclaiming all liability and 
responsibility for any reliance on 
the same.
Upon being awarded the contract 
and proceeding with the design, 
the contractor often finds that 
the information only materials 
are incomplete or contain errors, 
resulting in an increase in scope 
to what the contractor has priced. 
In this regard, foundations and 
underground works are commonly 
prone to scope creep due to the 
need to conduct further ground 
investigation works after the 
contract has been awarded. 
Diversions or modifications of 
existing facilities and infrastructure 
which are peripheral, or incidental 
to, the main project works are also 
prone to scope creep due to the 
need to obtain approval from and 
comply with requirements of third 
parties.

INTERFACES WITH 
OTHER PROJECT 
CONTRACTORS
Due to their sheer scale, 
megaprojects are usually divided 
into multiple contracts and 
this division results in complex 
interfaces between the various 
project contractors. These 
interfaces are breeding grounds 
for claims and disputes and the 
situation is exacerbated on a 
design–build contract due to the 
introduction of a design interface 
in addition to the construction 
interface.
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Employers typically deal with these 
interfaces between the various 
project contractors by imposing 
contractual obligations on them 
to cooperate and liaise with each 
other in respect of the design and 
construction of the works at the 
interface. To this end, detailed 
interfacing specifications are 
typically incorporated into the 
contracts defining the contractors’ 
respective obligations in relation 
to matters such as design 
responsibility at the interface, 
information exchange and the 
construction timing / sequence. 
Despite such meticulous 
planning at the outset, things still 
nonetheless frequently go wrong 
at the interfaces due to events 
such as delays, design changes 
and sub–standard design / 
construction by one or more of the 
interfacing contractors.

MANAGING DESIGN RISK
Management of design risk starts 
at the tender stage where it is 
important to carefully select a 
designer with due regard to its 
experience both in designing 
the type of works required under 
the contract and in working with 
contractors on design–build 
contracts. It is also at this early 
stage that caps on the designer’s 
liability should be negotiated 
before the contractor goes too far 
with the designer and loses some 
of its negotiating power.
Second, the designer needs to 
be properly managed throughout 
the design process. Managing 
a designer requires a different 
approach from that of managing 
other subcontractors as, due to the 
different nature of their respective 
businesses, the interests of the 
designer do not always naturally 
align with those of the contractor. 
For example, additional time 
and resources invested by the 
designer in the design to reduce 
the construction cost do not 
translate into direct benefits for the 
designer. 

Incentives can be considered to 
encourage the designer to share in 
any cost savings realized through 
innovative design and value 
engineering.
Third, it is important that the 
consultancy agreement with the 
designer includes obligations that 
mirror the contractor’s own ADR 
Digest 3 obligations. For example, 
an obligation to progress with the 
design in a diligent and expedient 
manner in accordance with the 
contractor’s programme (which 
may change from time to time) and 
to use all reasonable endeavours 
to mitigate any delay whenever the 
contractor deems that the design 
is delaying (or has delayed) the 
progress of the works. 
The tendency to incorporate 
obligations into subcontracts using 
‘back–to–back’ language should 
be avoided as the term ‘back–to–
back’ is a vague expression that is 
neither a legal nor a technical term 
under Hong Kong law.9

CLAIMS AND DISPUTES 
ARISING OUT OF SCOPE 
CREEP
Scope creep in one guise or 
another frequently features as 
topics of claims and disputes 
on all types of contracts. When 
advancing claims for scope 
creep on a build–only contract, 
the main focus is usually on 
establishing a variation to the 
contract. However, given the more 
limited circumstances in which 
variations arise on a design–build 
contract,10 a somewhat different 
approach to advancing claims is 
required compared with build–only 
contracts. This often requires 
resorting to fundamental principles 
of contract interpretation.
For example, if the scope creep 
has arisen out of the contractor’s 
reliance on the information only 
materials at the tender stage, it 
will be necessary to find a way to 
override the various disclaimers 

in the contract relating to such 
information only materials and 
justify a legal basis for permitting 
the information only materials 
(which are extrinsic evidence) to 
be considered as part of the claim. 
In this regard, it needs to be borne 
in mind that the courts will permit 
the consideration of extrinsic 
evidence in interpreting contracts 
in circumstances where the words 
in the contract are ambiguous, 
or where they are devoid of 
commercial sense.11

Ambiguities are in abundance in 
construction contracts, particularly 
so in design–build contracts where 
there are numerous design codes 
and requirements incorporated by 
reference into the contract which 
may contradict each other or 
contain nebulous requirements. 
Although many contracts 
foreshadow the occurrence 
of ambiguities by providing a 
hierarchy clause to deal with 
such ambiguities,12 these clauses 
are not necessarily barriers to 
resorting to fundamental principles 
of contract interpretation when it 
comes to establishing the objective 
intention of how the parties 
intended to allocate risks under the 
contract.13

Similarly, in advancing claims 
arising out of scope creep at 
interfaces with other project 
contractors, it is often useful to 
focus on the employer’s implied 
duty to cooperate and do all 
that is necessary on his part to 
bring about completion of the 
contract.14 Whilst the extent of 
this duty is very fact sensitive, the 
duty to cooperate on long–term 
megaproject—with interfaces 
between contractors all of which 
are engaged directly by the 
employer—is arguably very much 
enhanced and cannot so readily 
be shifted entirely to the project 
contractors.
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CONCLUSION
Contractors take on significant 
additional risks by undertaking 
design responsibility on 
megaprojects. Such risks need to 
be carefully assessed at the time 
of tender and properly managed 
throughout the implementation of 
the contract. Scope creep due to 
inadequate design development 
at the tender stage and interfaces 
with other project contractors are 
particularly high risk areas which 
frequently result in claims and 
disputes over culpability for the 
consequential delays and cost 
overruns. 
Advancing such claims often 
requires fundamental legal 
principles to be invoked that 
strike at the heart of the objective 
intention of the parties at the time 
of entering into the contract, or 
point to breaches by the employer 
of its implied common–law duties.
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On a design–build contract 
(or on a build–only contract 
with a significant element 
of contractor designed 
works), the added design 
responsibility can cause 
the contractor to incur 
liabilities or additional costs 
in three fundamental ways:
(1) negligent design;
(2) delays to completion 
dates caused by design 
activities; and
(3) scope creep.
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IN BRIEF
Proposed amendments to the 
Construction Contracts Act 
2004 (WA) will, if passed result 
in significant changes to the 
adjudication process in Western 
Australia.

HOW IT AFFECTS YOU
If passed by parliament, 
the Construction Contracts 
Amendment Bill 2016 (WA) (the 
Bill) will come into effect on 15 
December 2016.
Overall, the amendments are likely 
to increase the number of payment 
disputes adjudicated under the 
Construction Contracts Act 2004 
(WA) (the Act). With more time to 
prepare, applicants are likely to 
serve larger and more complex 
adjudication applications.
More of the mining, oil and gas 
industries may now be captured 
by the Act due to the narrowing of 
the 'mineral processing exclusion' 
under the Act.
Applicants will now have 90 
business days to prepare an 
adjudication application, replacing 
the previous 28 day timeframe. 
The timeframe that a respondent 
has to prepare its response has 
essentially remained the same 
(changing from 14 days to 10 
business days).
Significantly, the amendments to 
the Act will allow the 'recycling' 
of payment claims, which 
was not previously possible. 
Post–amendment, although an 
adjudication application will 
have to be commenced within 
90 business days of a payment 
dispute arising, if an applicant 
fails to do so, there is nothing 
to stop them simply reissuing a 
'fresh' payment claim concerning 
the same works and starting the 
process again.
The new defined term of 'business 
day', which excludes weekends, 
public holidays and the Christmas 
period, will be a welcome relief to 

parties responding to adjudication 
applications. It will address the 
previously common tactic of 
applicants timing payment claims 
so that adjudication applications 
could be served on the eve of 
public holidays.
For construction contracts 
entered into after 3 April 2017, 
any payment clauses that provide 
for payment more than 42 days 
after a payment claim is made will 
be ineffective and will be read as 
requiring payment within 42 days. 
This is a change from the current 
position under the Act which 
prohibits terms allowing payment 
more than 50 days after a payment 
claim. 

THE MAIN AMENDMENTS
The Bill has passed through the 
Lower House of Parliament and is 
currently at Second Reading Stage 
in the Upper House. If the Bill is 
passed by Parliament, it will come 
into effect on 15 December 2016 
(provisions reducing the time for 
payment of claims to 30 calendar 
days will not come into force until, 
or apply to contracts entered into 
before, 3 April 2017).
The Bill arose from the Report on 
the Operation and Effectiveness 
of the Construction Contracts 
Act 2004 (WA) by Professor Phil 
Evans, which was compiled and 
released following a public call for 
written submissions and meetings 
with stakeholders concerning the 
operation of the Act.
The table below summarises 
the main changes introduced 
by the Bill and the impact of 
these amendments on parties 
to construction contracts, if 
introduced:
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Amendment Significance

Prohibition on payment terms greater than 42 days
The prohibited provisions have been amended 
such that construction contracts cannot have 
payment provisions that allow for contractors to be 
paid more than 42 days after payment is claimed 
(section 10). 

For construction contracts entered into after 3 April 2017, payment 
terms cannot be greater than 42 days, and will be read to provide for 
payment in 42 days if they purport to do so (currently payment terms 
greater than 50 days are prohibited).
This will increase cash flow for contractors at the expense of principals 
who now have to make payment in shorter time.

Extended timeframe for preparing adjudication 
applications 
Applicants now have 90 business days rather than 
28 calendar days after the dispute arises to serve 
an application for adjudication (section 26(1)).

Applicants will have more time to put their claims together which 
will likely lead to more claims, and possibly more detailed claims 
with greater complexity. This will increase the time pressure on 
respondents who still have essentially the same timeframe to 
respond—10 business days.

Introduction of 'business days'
Respondents must now serve their response 
within 10 business days, rather than 14 calendar 
days, after receiving an adjudication application 
(section 3, section 27(1)).

This benefits respondents. As 'business days' excludes public 
holidays and 25 December to 7 January inclusive, this will ease 
the pressure somewhat if adjudication applications are served, for 
example, at the commencement of the Easter or Christmas holiday 
periods.

Permitting 'recycling' or 'resubmitting' claims
The definition of payment claim now includes 
payment claims with matters covered by previous 
payment claims (section 3, see also section 6(1) 
and section 26(1)). 
However, the Bill also now provides that payment 
disputes do not arise if a payment claim includes 
matters which were the subject of an application 
which has already been dismissed or determined 
by an adjudicator (section 6(2)).

The consequence of this amendment is that a payment claim can be 
made as many times as a contractor wishes, although each claim can 
only be adjudicated once.
Under the current Act, once a payment dispute arises, a party has 28 
days within which to bring an adjudication application in relation to the 
underlying payment claim. If it does not make an application within 
that 28 day period, it permanently loses the ability to have the payment 
claim adjudicated.
Once the amendments take effect, a payment claim can be recycled. 
Each time it is rejected an opportunity arises for the contractor to make 
an adjudication application within 90 business days of the rejection. If 
the contractor does not make an adjudication application within the 90 
days, it does not lose the right to have that payment claim adjudicated. 
It can simply issue a fresh payment claim for the same works. If it 
is not paid when due, or rejected, a new opportunity to submit an 
adjudication application within 90 days will arise.
This recycling can continue until an adjudication application is made. 
Once an adjudication application is made, and the payment claim 
determined or dismissed, the payment claim cannot be recycled any 
further.

More of the mining, oil and gas industries could 
potentially be covered by the Act
The Act only applies to 'construction work'. The 
Act originally excluded from the definition of 
'construction work' 'construction of any plant' for 
extracting or processing oil, natural gas or other 
minerals. The new exception will be narrower, 
only excluding 'fabricating or assembling items of 
plant' used for extracting or processing oil, natural 
gas or other minerals (section 4(3)(c)).

While the definition of 'fabricating' is unclear, the amendment Is clearly 
aimed at narrowing the scope of the ‘mineral processing exclusion’. 
Now, for example, earthworks related to the construction of an oil 
processing facility will not be subject to the exclusion, whereas the 
‘fabrication and assembly’ of the components of that facility likely will.
The new language does create some uncertainty which will no doubt 
be the subject of applications for judicial review.
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Greater flexibility to settle or withdraw applications
Under the proposed changes, if an applicant 
withdraws an application, the adjudicator 
must dismiss the application without making a 
determination (section 31(2)(a)(ia)). 
By consent, the adjudicator may also now make 
a determination on terms agreed to by the parties 
(section 31(2A)).

Previously, once the statutory adjudication process had been 
commenced, there was no clear means by which the parties could 
consensually stop the statutory adjudication process if, for example, 
they had settled the dispute. 
Parties now have an ability to withdraw applications and negotiate 
settlements to the dispute after the application is served.

Easier enforcement mechanism
The Bill removes the requirement for parties to 
seek leave from the Courts to enforce a judgment. 
Instead, upon filing a copy of a determination 
certified by the Building Commissioner as a true 
copy and an affidavit as to the amount not paid, 
a determination could simply be taken to be an 
order of the court (section 43).

Adjudication determinations will now be much easier to enforce. It 
will not require an application to the Courts for leave to enforce as a 
judgment. Enforcement as a judgement is now available simply by 
filing a certified copy of the determination along with a supporting 
affidavit. 
It is not clear how this new system of enforcement will operate when 
an application for judicial review of an adjudication determinations 
has been made. Under the old system, if leave was sought, various 
factors, including any jurisdictional challenges might be considered by 
the Court.
No doubt case law will develop around this, to preserve the Court's 
power of judicial review of determinations.

CONCLUSION AND NEXT 
STEPS
As a whole, the amendments to 
the Act introduce several benefits 
for applicants in terms of shorter 
contractual payment periods, 
longer timeframes for preparing 
adjudication applications and 
permitting recycling of claims. The 
Bill also provides some relief to 
respondents with the introduction 
of 'business days'.
Participants in mining, oil and 
gas industries should be aware 
of the potentially increased 
scope of application of the Bill 
for construction contracts in their 
industries, if introduced. 
If the Bill is passed by parliament, 
it will come into effect on 15 
December 2016. 
Of further interest is the 
government's proposal to 
complement the legislation by: 
(a) introducing a Code of Conduct 
for contractors;

(b) establishing a compliance 
unit within the Department of 
Commerce to monitor compliance 
with the code; 
(c) expanding the power of the 
Small Business Commissioner 
to review and mediate disputes 
between contractors and 
subcontractors; and
(d) introduce Project Bank 
Accounts across Building 
Management and Works 
construction projects valued at 
more than $1.5 million.

An earlier version of Jeremy Quan–
Sing, Fiona Potter and Thanushar 
Sridaran’s article was published 
on the Allens Linklaters web site—
October 2016. Published with 
permission.
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BUILDING AND 
CONSTRUCTION 
INDUSTRY PAYMENTS 
ACT 2004 (QLD)—
TIME'S A–TICKING 
FOR SERVICE OF A 
PAYMENT SCHEDULE
Scott Budd, Partner
King & Wood Mallesons, 
Brisbane

Two years on from the 
amendments to the Building and 
Construction Industry Payments 
Act 2004 (Qld) (BCIP Act), it is a 
good time to refresh your memory 
on the timing requirements for the 
service of a payment schedule. 
This is clearly the most important 
time limit under the BCIP Act, and 
the amendments mean that close 
attention has to be paid to the 
terms of the contract as well as the 
statutory limit.
Under section 18A of the BCIP 
Act, a payment schedule must be 
served within the earlier of:
(a) the time required by the 
contract; or
(b) 10, 15 or 30 business days 
after the payment claim was 
served (depending upon whether 
the payment claim is a standard or 
complex claim).
The clear risk is that the more 
generous time limits allowed by the 
BCIP Act amendments for complex 
claims (i.e. 15 or 30 business 
days) can be lost if the terms of the 
contract provide for an earlier time. 
The concern for owners is that this 
may happen inadvertently if they 
have not checked the terms of 
their contract.
In good news, the courts have 
made it clear that an express 
provision is required to have 
this effect. That means that you 
must look at whether the contract 
says anything about the time 
within which a statutory payment 
schedule is to be provided – and 
not just a payment schedule or 
certificate under the contract.
This is important to remember 
when drafting a construction 
contract. If you want different 
payment regimes, then we 
recommend clearly distinguishing 
between contractual payment 
claims and BCIP Act payment 
claims in the clause and expressly 
providing for a different time for the 
delivery of a payment schedule or 

payment certificate under each. 
Of course, it may simply be safer 
to link the contractual regime to 
the statutory one, such that the 
contract provides that the BCIP Act 
time frames apply to both regimes.
Given that the consequence 
of failing to deliver a payment 
schedule on time will allow the 
claimant to bring an adjudication 
application under the BCIP Act or 
apply for judgment, we think it is 
better to err on the side of caution.

Scott Budd’s article was previously 
published on the King & Wood 
Mallesons web site—October 
2016. Published with permission. 
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TENDERING
SECURE PARKING PTY 
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INTRODUCTION
On 4 July 2016, the New South 
Wales Court of Appeal handed 
down a unanimous decision in 
Secure Parking Pty Ltd v Woollahra 
Municipal Council [2016] NSWCA 
154 (Secure Parking). The case is 
a significant reminder to councils 
of how contracts are formed in the 
context of tendering under section 
55 of the Local Government Act 
1993 (LG Act) and Part 7 of the 
Local Government (General) 
Regulation 2005 (LG Regulation).
The decision provides a salient 
reminder for councils undertaking 
tender processes under section 55 
of the LG Act, that a contract may 
be formed through issuing a letter 
of acceptance to a successful 
tenderer, following resolution by 
the Council—despite the absence 
of an executed agreement.
However, in overturning the 
decision of Ball J in the Supreme 
Court, the Court of Appeal 
emphasised that for a contract to 
be formed through the issue of a 
letter of acceptance, there must 
be correspondence between the 
tender offer made to the Council 
and acceptance of the offer.

BACKGROUND
Woollahra Municipal Council 
(Council) issued an invitation 
for tender for the operation and 
management of any or all of four 
car parks owned by it in November 
2010. Three of the car parks are 
located in Double Bay and one is 
located in Bondi Junction. 
In response to a request for 
tender process conducted 
under section 55 of the LG Act, 
Secure Parking Pty Ltd (Secure) 
submitted a tender to the Council 
on 16 December 2010 for the 
management of all four car parks.
The invitation for tender document 
was divided into three sections. 
Section 1 set out the ‘Conditions of 
Tender’. 

Section 2 consisted of ‘Tender 
Schedules’ identified by the letters 
A to G. 
Section 3 consisted of 
three attachments. The first 
contained provisions dealing 
with the completion of the draft 
management agreement. The 
second was the draft management 
agreement, having ‘DRAFT’ 
water–marked on each page. The 
third contained historical statistics 
concerning the use of the car 
parks.
The draft management agreement 
required that bank guarantees be 
provided by the operator of the car 
parks. This was later discussed 
between representatives of the 
Council and Secure at a meeting 
in February 2011 following the 
submission of tenders. Secure’s 
representatives asserted that 
the company could not provide 
a bank guarantee and offered to 
provide a performance bond as an 
alternative.
The Council sought to vary the 
guarantee amount in the tender 
on 28 February 2011, requesting 
the equivalent to three months 
of the total guaranteed income 
in Secure’s tender. Secure 
responded that it was:
... happy however to agree a 
Performance Guarantee Bond for 
the amount of two months. 
The Council’s representative 
replied stating:
I will put a requirement of 
two months Bank Guarantee 
($385,000) in my report to Council.
Secure did not respond to that 
email from the Council.
The signed tender response 
form put forward by Secure, 
acknowledged Secure’s 
acceptance of the following 
requirement:
3.1 Completion of Management 
Agreement
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3.1.2 The successful Tenderer/s 
must within fourteen (14) 
days after the date of the 
Council’s written notification of 
acceptance of a Tender, agree 
on a commencement date for the 
Management Agreement, sign 
the Management Agreement and 
deliver to the Council the signed 
Management Agreement together 
with evidence of the insurances 
and the initial Bank Guarantee 
required under the Management 
Agreement.
On 14 March 2011, the Council 
resolved to accept Secure’s 
tender offer, notifying Secure of 
that acceptance the following 
day. Although the parties did not 
thereafter sign or otherwise enter 
into any formal agreement, the 
Council’s position was that on 
15 March 2011, it had made a 
binding contract with Secure for 
management of all the car parks. 
A dispute then arose between 
Secure and the Council as to 
whether a binding contract of the 
management of the car parks had 
been made.
By letter dated 8 June 2012, the 
Council purported to terminate 
the contract and commenced 
proceedings seeking a declaration 
as to the existence of the contract 
and it being validly terminated, as 
well as a claim for damages.

LOWER COURT 
DECISION
The Council’s claim, that a 
contract had been made upon its 
acceptance of Secure’s tender 
offer on 15 March 2011, was 
upheld by Ball J in the Supreme 
Court. His Honour determined 
that the terms of the offer and 
acceptance included an agreed 
variation by which Secure would 
provide a bank guarantee for an 
increased amount of guaranteed 
income. Ball J held that the 
Council was entitled to terminate 
the contract for repudiation when 
Secure refused to acknowledge 

the existence of, or perform its 
obligations under, that agreement, 
and assessed damages for loss 
of the benefit of that contract at 
$5,339,592, and for the cost of 
undertaking a second tender 
process at $122,829.
Secure appealed the decision 
of Ball J to the New South Wales 
Court of Appeal.

ISSUES
There were six issues before the 
Court of Appeal, including:
(1) whether the primary judge 
erred in holding that Secure 
had varied its tender offer so 
as to increase the Initial Bank 
Guarantee Amounts to two months 
guaranteed income;
(2) whether the primary judge 
erred in holding that the Council’s 
communicated acceptance of 
Secure’s tender corresponded with 
that offer;
(3) whether the primary judge 
erred in not holding that no 
contract was made because of 
the absence of agreement as 
to the commencing date of the 
management period for each car 
park;
(4) whether the primary judge 
erred in not holding that the 
Council was not entitled to 
terminate the management 
contract because it was not ready 
and willing to perform it and was 
insisting that Secure execute a 
written form of agreement that did 
not accurately record the terms of 
the contract;
(5) whether the primary judge 
erred in not holding that the 
Council had engaged in 
misleading or deceptive conduct 
by not disclosing to Secure that 
the Woolworths redevelopment 
proposal included a car park of 
500 parking bays; and
(6) whether the primary judge 
erred in not holding that Secure 
had engaged in misleading 

... that a contract may be 
formed through issuing 
a letter of acceptance to 
a successful tenderer, 
following resolution by 
council—despite the 
absence of an executed 
agreement.
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the opportunity to provide the 
information or correct the mistake 
or anomaly. Relevantly, a council 
must not consider a variation of a 
tender made in accordance with 
clause 176 if the variation would 
substantially alter the original 
tender. This clarification procedure 
limits councils and tenderers from 
negotiating terms of the tender 
offer. The consequences of failing 
to agree on a particular change 
has the effect that there is no 
variation to the tender.
In accordance with clause 178(2), 
a council must ensure that every 
contract it enters into as a result 
of a tender accepted by a council 
is with the successful tenderer 
and in accordance with the tender 
(modified by any variation under 
clause 176).
The Council contended that 
the variation to the Initial Bank 
Guarantee Amounts was made 
by Secure at its request, so as to 
correct a mistake or anomaly, as 
contemplated by clause 176. The 
Council also contended that its 
acceptance of Secure’s tender 
should be construed consistently 
with its having sought to comply 
with clause 178 and, accordingly, 
as having been made on terms 
which matched Secure’s offer, or 
its offer as varied.
The court determined that a 
reasonable bystander in the 
position of the parties would 
have understood that there was a 
difference in substance between 
what was sought by the Council, 
in asking for a variation of the 
proposed agreement so as to 
increase the amount of guaranteed 
income given by bank guarantee, 
and what was offered by Secure, 
in agreeing to increase the amount 
of guaranteed income on the 
basis of a performance bond. 
Secure had done nothing by its 
silence to vary its offer and there 
was no agreement made by the 
mere exchange of those email 
communications.

and deceptive conduct by 
representing, contrary to its actual 
intention, that it intended to enter 
into and perform an agreement in 
accordance with the terms of the 
tender conditions.
In effect, the Court of Appeal 
had to determine whether a 
binding contract had been made, 
whether the Council was entitled 
to terminate that contract and 
whether both parties had engaged 
in misleading or deceptive 
conduct. The unanimous judgment 
of the court was delivered by 
Meagher JA.

WAS A CONTRACT 
FORMED?
To determine whether a contract 
existed between the parties, the 
court had to consider whether 
Secure varied its tender to provide 
a bank guarantee and if the failure 
to agree a commencement date 
for the car park management was 
fatal to the existence of a binding 
contract.
Section 55 of the LG Act requires 
that a Council undertake the 
tender process before entering 
into any car park management 
contract and that the tendering 
be conducted in accordance with 
Part 7 of the LG Regulation. The 
court noted that the primary judge 
correctly proceeded on the basis 
that these statutory provisions 
formed part of the context in 
which the Invitation for Tender was 
issued and the tender process 
conducted.
Clause 176 of the LG Regulation 
enables a person who has 
submitted a tender to vary the 
tender at any time before a council 
accepts any of the tenders that 
it has received for a proposed 
contract, by providing the council 
with further information by way of 
explanation or clarification or by 
correcting a mistake. If such a 
variation takes place, the council 
must provide all other tenderers 
whose tenders have the same 
or similar characteristics with 

The decision by the Court 
of Appeal emphasises 
the need for a council 
to carefully consider the 
potential consequences 
of resolving to accept a 
tender where the final 
terms of the contract are 
not entirely resolved.
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Regarding whether the Council’s 
acceptance of Secure’s tender 
corresponded with the offer, the 
court concluded that the tender 
purportedly accepted by the 
Council included the provision of 
Initial Bank Guarantees for two 
months’ guaranteed income, which 
did not correspond with the terms 
offered by Secure. It followed 
that the parties did not reach any 
consensus that was capable of 
supporting the contract alleged by 
the Council to have been made on 
15 March 2011.
Further, the court held that as 
at 15 March 2011, there was no 
consensus between the parties as 
to the commencement date. It had 
been accepted by both parties that 
agreement as to commencement 
date was essential to the 
formation of a binding contract. 
No term, express or implied, 
of any proposed management 
agreement provided for how that 
date should be determined in the 
absence of any such consensus. 
The absence of agreement as 
to the commencement date 
provided an additional reason for 
concluding that no contract for the 
management of the car parks was 
made on the Council’s notification 
of its acceptance of Secure’s 
tender.

COULD THE COUNCIL 
TERMINATE THE 
CONTRACT?
Meagher JA determined that 
even if the court had concluded 
that there was a contract on the 
terms of the draft management 
agreement, or that agreement 
as varied to provide for a bank 
guarantee of two months’ 
guaranteed income, the Council 
would still not have been entitled 
to terminate the contract. This was 
because the Council was not ready 
and willing to perform the contract 
due to its continued insistence 
that Secure execute the amended 
management agreement.

DID THE PARTIES 
ENGAGE IN MISLEADING 
OR DECEPTIVE 
CONDUCT?
Meagher JA concluded that 
Secure’s acknowledgement in its 
tender offer, that it understood and 
accepted the terms and conditions 
of the tender, said nothing about 
its understanding of the scope 
and content of the obligations 
which in law it was undertaking. 
No representation was made by 
Secure in the terms contended 
for, and as such there was no 
misleading or deceptive conduct 
on their part.
For the Council, the court 
concluded that in the face 
of the information that was 
publicly available regarding the 
Woolworths redevelopment, there 
was no basis for a reasonable 
expectation on the part of Secure 
that any information relevant to 
the viability and profitability of the 
car parks for which tenders were 
invited (that information being the 
number of parking bays that would 
exist in a nearby, redeveloped car 
park), would be disclosed directly 
to tenderers by the Council’s 
representatives. There was also 
no reasonable expectation that the 
information would be disclosed 
upon the Council’s receipt of 
Secure’s tender offer. Accordingly, 
the court held that the Council 
did not engage in misleading and 
deceptive conduct.

WHY IS THIS DECISION 
IMPORTANT?
The decision by the Court of 
Appeal emphasises the need for 
a council to carefully consider 
the potential consequences of 
resolving to accept a tender where 
the final terms of the contract are 
not entirely resolved.
That is because once a letter of 
acceptance is issued following 
a council resolution, and there 
is correspondence between the 

tender and the acceptance, then 
a contract may have been formed. 
If a matter is then unable to be 
satisfactorily resolved, the Council 
may be unable to walk away from 
that tenderer without wrongfully 
repudiating the contract.
On the other hand, if the Council’s 
intention is to form a contract 
(like Woollahra Municipal Council 
in Secure Parking), there may 
be uncertainty as to whether 
the Council can rely on that 
contract having been formed 
in the absence of an executed 
agreement.
If following a tender process, a 
council wishes to proceed with 
a particular tenderer but there 
remain unresolved matters (that 
could not be addressed through 
the variation process under clause 
176 of the LG Regulation), then 
generally speaking the council 
should not resolve to accept 
that tender. Instead, it would be 
prudent for the council to resolve 
to decline to accept all tenders 
and negotiate with one or more 
tenderers (in accordance with 
clause 178 of the LG Regulation).

Joshua Same and Melinda 
Norquay’s case note was 
previously published on the 
Maddocks web site—September 
2016. Published with permission.



AUSTRALIAN CONSTRUCTION LAW NEWSLETTER
SWAP EXCHANGE PTY. LTD.
PO BOX R1140 ROYAL EXCHANGE 
SYDNEY NSW 1225 AUSTRALIA


